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subsequent opinion holding that “written disclaimers of agency
are not controlling, but merely raise an issue of fact with respect
to an alleged agent’s authority.”®® The upshot is that, at least at
the motion to dismiss stage, Parmalat allows a plaintiff to defeat
a disclaimer based on reasonably detailed allegations that “a
principal’s actions are ‘sufficiently inconsistent’ with any such
disclaimer or limitation of authority.”3%

The district court later denied DTT’s summary judgment
motion.3® In the Parmalat court’s view, DTT’s overall structure
demonstrated control over DT-Italy’s affairs.’® Each member
firm agreed in DTT’s governing verein document to follow DTT’s
policies, resolutions, and protocols; adhere to DTT’s specific
methodologies to conduct audits and the particular software and
document procedures to be used in audits; and comply with
DTT’s “quality standards, specifications, directions, and
procedures.”™?® The court noted that DTT controlled member
firms’ acceptance and rejection of engagements, prohibited
member firms from suing each other, required member firms to
accept client work referrals from each other, and played a
substantial role in member firms’ legal and risk management
affairs, including requirements to purchase specific levels of
insurance coverage.’!!

The Parmalat court’s decision, though, was not exclusively
tied to DTT’s structure. The court also focused on evidence
supporting DTT’s authority in the specific context of the
Parmalat audit.’!® The high point was DTT’s binding resolution
of a dispute between DT-Italy and member firm DT-Brazil,
pursuant to DTT’s professional practice manual, about the
disclosure of a transaction on the Parmalat audit report.?’* The
court viewed this as “evidence that would permit the conclusion
that DTT had the power to impose its will on a member firm’s

3% In re Parmalat Sec. Litig., 377 F. Supp. 2d 390, 404 (S.D.N.Y. 2005).
307 Id

38 In re Parmalat Sec. Litig., 594 F. Supp. 2d 444, 455 (S.D.N.Y. 2009).
305 See id.

310 Id. at 452 (internal quotation marks omitted).

31 Id. at 452—-53.

312 Id. at 453.

313 Id. at 454-55.
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professional judgment.”* Once the court allowed the investors
to proceed to trial against DTT based on DT-Italy’s alleged
misconduct, the parties settled the case.?'

In summary, to succeed on an agency theory, a plaintiff must
marshal facts suggesting that a verein or a member firm had the
power to control the manner in which another member firm
delivered the actual services to the client.?’® The Cromer and
Parmalat courts embraced a fact-intensive, totality of the
circumstances approach to determining agency. The verein
structure is not itself determinative if negated by the firms’
behavior.’” Likewise, when a verein’s liability disclaimers on its
materials or website are contradicted by other facts, the result is
a genuine issue of material fact precluding summary judgment
for the verein. The end result is that on the right facts a verein
may become entangled in onerous litigation and protracted
discovery, even if the plaintiffs’ claims lack merit.3® To alleviate
this concern, some commentators have urged courts to adopt a
bright-line rule allowing international associations to escape
vicarious liability as a matter of law when member firms’
agreements contain certain requirements, such as requiring
member firms to maintain liability insurance.®® The problem
with this solution in some instances lies in the amount of
insurance required to be maintained versus the value or worth of
the matters that spawn any litigation. If plaintiffs’ alleged losses
potentially exceed the liability limits of any single member firm’s

314 Id.

315 See Pamela H. Woldow & Douglas Richardson, Do You Want Swiss With
That? Client Perceptions of the Trend Toward Global Law Firms, EDGE INT'L REV.,
2012, at 54, 60 (reporting the settlement).

36 See Nuevo Mundo Holdings v. PriceWaterhouseCoopers LLP, No. 03 Civ.
0613(GBD), 2004 U.S. Dist. LEXIS 780, at *13-18 (S.D.N.Y. Jan. 22, 2004).

317 In re Parmalat Sec. Litig., 421 F. Supp. 2d 703, 718 (S.D.N.Y. 2006); Vetula,
supra note 21, at 1189.

318 See Daniel Allen & Mindy Haverson, Note, An Alternative Approach to
Vicarious Liability for International Accounting Firm Networks, 15 STAN. J L. BUS.
& FIN. 426, 427-28 (2010) (“Even though the Parmalat approach only allows for the
possibility of vicarious liability and places the final determination of agency in the
hands of a jury, the possibility alone imposes significant costs on international
accounting firm networks.”).

319 See id. at 428 (urging courts to “adopt a bright-line rule that allows
international coordinating entities whose member firm agreements fulfill certain
key criteria, such as requiring member firms to maintain liability insurance, to
escape vicarious liability as a matter of law™).
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insurance coverage, the plaintiffs will be wunderstandably
motivated to sue every potential defendant in hopes of being
made whole.

2. Alter Ego

Alter ego theory offers another potential basis to hold a
verein or member firm vicariously liable for the misconduct of
another member firm. To explain, courts will disregard corporate
form when one entity has been so dominated by another, and its
separate identity so disregarded, that it primarily transacted the
dominating entity’s business rather than its own and the
domination was used to commit a fraud or other injustice that
caused the plaintiff’s loss.3?° In essence, the plaintiff must prove
that the two entities legally are one.*?!

Early in the Parmalat litigation, the alter ego doctrine was a
key element of the plaintiffs’ case. 32 Specifically, the plaintiffs
sought to hold Deloitte USA (“DT-USA”) liable as DTT’s alter
ego.?® This alter ego theory rested on marketing materials that
indicated a close relationship between DT-USA and DTT, and the
fact that DT-USA’s top executives also served as the top

320 Gartner v. Snyder, 607 F.2d 582, 586 (2d Cir. 1979) (applying New York law).

321 See Gov’t Dev. Bank ex rel. P.R. v. HoltMarine Terminal, Inc., No. 02-7825,
2011 U.S. Dist. LEXIS 30983, at *39-40 (E.D. Pa. Mar. 24, 2011). Some courts
characterize the doctrines of alter ego and piercing the corporate veil as
interchangeable or indistinguishable. See, e.g., Balmer v. 1716 Realty LLC, No. 05
CV 839(NG)(MDG), 2008 U.S. Dist. LEXIS 38113, at *12 n.5 (E.D.N.Y. May 9, 2008)
(explaining that the standards for imposing liability under an alter ego theory and
piercing the corporate veil theory under New York law are “indistinguishable, do not
lead to different results, and should be treated as interchangeable” (quoting Wm.
Passalacqua Builders, Inc. v. Resnick Developers S., Inc., 933 F.2d 131, 138 (2d Cir.
1991) (internal quotation marks omitted)); In re Steffner, 479 B.R. 746, 762 (Bankr.
E.D. Tenn. 2012) (stating that under Tennessee law, “the alter ego analysis is the
same as piercing the corporate veil”). But see Drury Dev. Corp. v. Found. Ins. Co.,
668 S.E.2d 798, 800 n.1 (S.C. 2008) (noting that “[a]lthough often wused
interchangeably, the terms ‘alter ego’ and ‘piercing the corporate veil’ are not one
and the same”). Other authorities distinguish the two theories on the basis that
“alter ego” describes a theory of procedural relief, whereas “piercing the corporate
veil” refers to the relief itself. Francis C. Amendola et al., “Alter Ego” Doctrine;
Instrumentality in General: Generally, 18 C.J.S. Corporations § 23 (2015); 1 WILLIAM
MEADE FLETCHER ET AL., FLETCHER CYCLOPEDIA OF THE LAW OF CORPORATIONS
§ 41.10, at 132, 136-37 (perm. ed., rev. vol. 20086).

322 In re Parmalat Sec. Litig., 375 F. Supp. 2d 278, 296 (S.D.N.Y. 2005).

323 Id. at 287.
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executives of DTT.** At the motion to dismiss stage, the
Parmalat court accepted the plaintiffs’ agency claims, but it
firmly rejected their alter ego claims.3%

The court agreed that the marketing materials and the
existence of overlapping executives favored a finding of
domination, but nonetheless held that an alter ego relationship
could not be inferred from these alleged facts.’® The court was
troubled by the absence of any allegations that suggested “an
intermingling of funds or a failure to adhere to corporate
formalities.”? The plaintiffs had to “do more than allege that
[DT-USA] had the opportunity to dominate DTT. They [had to]
allege that it in fact dominated DTT and used it in a relevant
manner.”  Otherwise, an alter ego relationship could be
inferred between almost every parent and subsidiary.’?®

The same court also rejected an alter ego liability theory
between member firms DT-USA and DT-Italy in a parallel
lawsuit.?® There, Dr. Enrico Bondi, who served as the Italian
equivalent of a bankruptcy trustee, alleged that DT-USA and
DT-Italy “commingled their assets, operated with centralized
management, shared fees among individual member firms, and
applied uniform standards.” The court first faulted Bondi’s
contention that the member firms commingled funds because the
allegation stemmed only from the fact that “the Deloitte entities
reported revenue on an aggregate basis and shared in
compensation generated by the Parmalat engagement.”32 As the
court aptly noted, that was “not what is meant by the
‘commingling of funds.’ ”** The court also observed that the only
alleged overlapping personnel actually existed between DT-USA
and DTT, which shared the same chief executive.3* Finally, and
most significantly, there were no allegations that the two
member firms “had overlapping personnel, failed to maintain

324 Id. at 296.

325 Id. at 296-97.
326 Id'

327 Id. at 296.

328 Id. at 297.

329 Id.

330 In re Parmalat Sec. Litig., 377 F. Supp. 2d 390, 408 (S.D.N.Y. 2005).
31 Id. at 407.

332 Jd. at 408.

333 Id

334 Id. at 407.
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corporate records or had inadequate capitalization,” or that one
firm in fact controlled the other or used it as an instrumentality
for a fraudulent purpose.?® Given these deficiencies, the court
concluded that it had no choice but to dismiss the alter ego
claim.%

Law firm vereins should not sleep on the viability of an alter
ego theory based on the Parmalat plaintiffs’ inability to state
alter ego claims. Certainly, advertising a close relationship
between constituent firms in marketing materials and an overlap
of some top leaders, without more, will not support an alter ego
relationship.3®” Courts have articulated a variety of factors to
assess whether one entity is the alter ego of another for purposes
of piercing the corporate veil.3¥® Common considerations include
the entities’ failure to adhere to corporate formalities; inadequate
capitalization; overlap in officers, directors, employees, or
ownership; intermingling of assets or funds; centralized
accounting; the degree of business discretion displayed by the
allegedly dominated entity; whether the dealings between the
entities are at arm’s length; whether the entities are treated as
independent profit centers; whether both entities are engaged in
the same business, or even related or supplementary enterprises;
a common business name; payment of debts of the dominated
entity by other entities in the group; common office space; and
insurance under the same policy.3%

The inherent difficulty for verein law firms defending
against alter ego claims is that “[n]o single factor, either by its
presence or absence, is dispositive” to the analysis.?® The alter
ego standard is flexible and heavily fact-specific, and often

335 Id. at 407-08.

336 Id. at 408.

37 In re Parmalat Sec. Litig., 375 F. Supp. 2d 278, 296-97 (S.D.N.Y. 2005).

% Backus v. Watson, 619 So. 2d 1342, 1345 (Ala. 1993); Doughty v. CSX
Transp., Inc., 905 P.2d 106, 111 (Kan. 1995); In re New Orleans Train Car Leakage
Fire Litig., 690 So. 2d 255, 257 (La. Ct. App. 1997); Hoffmann v. Dandurand, 180
S.W.3d 340, 348 (Tex. App. 2005); Laura Hunter Dietz et al.,, Corporate Entity:
Piercing the Corporate Veil, 18 AM. JUR. 2D Corporations § 47 (2015).

%9 Parmalat Sec. Litig., 375 F. Supp. 2d at 291-92; Nuevo Mundo Holdings v.
PriceWaterhouseCoopers LLP, No. 03 Civ. 0613(GBD), 2004 U.S. Dist. LEXIS 780,
at *18-20 (S.D.N.Y. Jan. 22, 2004); Thompson v. Bernard G. Janowitz Constr. Corp.,
301 A.D.2d 588, 588-89, 754 N.Y.S.2d 50, 50-51 (2d Dep’t 2003).

30 A & P Brush Mfg. Corp. v. NLRB, 140 F.3d 216, 219 (2d Cir. 1998); see also
J.M. Tanaka Constr., Inc. v. NLRB, 675 F.2d 1029, 1033 (9th Cir. 1982).
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presents a close question.** A verein adopting a cost-sharing
approach to avoid the anticipated problems triggered by direct
revenue-sharing automatically invites a commingling or pooling
of funds challenge.?*? The presence of this factor, coupled with a
combination of other relevant factors—such as one member firm
having a majority of directors on the verein’s board of directors,**
or an undercapitalized member firm—may leave a verein unable
to win a motion to dismiss under Federal Rule of Civil Procedure
12(b)(6) or a state equivalent. The firm’s defense costs will then
escalate regardless of the alter ego claim’s ultimate merits.

3. Joint Venture and Partnership Theories

As liability theories of last resort, plaintiffs have attempted
to convert vereins into joint ventures or partnerships. The line
between joint ventures and partnerships is imprecise.®** The
terms are often used interchangeably,®® and the same legal rules
govern both joint ventures and partnerships.®* The distinction
between the two is that a joint venture is usually arranged for a
limited purpose or single transaction, while a partnership is

341 NLRB v. Allcoast Transfer, Inc., 780 F.2d 576, 581 (6th Cir. 1986); NLRB v.
Tricor Prods., Inc., 636 F.2d 266, 269 (10th Cir. 1980).

82 See Johnson, supra note 1, at 75 (observing that although member firms are
not restricted from directly sharing profits, this course of action “could undermine
their status as independent legal entities and potentially expose them to various
additional tax liabilities”).

343 But see United States v. Bestfoods, 524 U.S. 51, 69-70 (1998) (stating that
the mere fact that there are dual officers and directors making policy decisions and
supervising the subsidiary’s activities is not enough, standing alone, to provide a
basis for imposing liability on the parent for the wrongs committed by the
subsidiary).

3¢ Weiner v. Fleischman, 816 P.2d 892, 895 (Cal. 1991); see also In re Groff, 898
F.2d 1475, 1477 (10th Cir. 1990) (explaining that the “present trend is to include
joint ventures as a recognized type of partnership, rather than a distinct but
analogous business entity” (internal quotation marks omitted)).

34 Donovan v. Harrah’s Md. Heights Corp., 289 F.3d 527, 529 n.3 (8th Cir.
2002) (applying Missouri law).

36 See, e.g., Scholastic, Inc. v. Harris, 259 F.3d 73, 84 (2d Cir. 2001) (applying
New York law); Transit Mgmt. of Se. La., Inc. v. Grp. Ins. Admin., Inc., 226 F.3d
376, 383 (5th Cir. 2000) (applying Louisiana law); see WILLIAM A. GREGORY, THE
LAW OF AGENCY AND PARTNERSHIP § 266, at 445-52 (3d ed. 2001) (discussing the
merging of partnership and joint venture law and stating that as a general rule joint
ventures are governed by the same rules as partnerships); Adam B. Weissburg,
Note, Reviewing the Law on Joint Ventures with an Eye Toward the Future, 63 S.
CAL. L. REV. 487, 488 (1990) (stating that courts apply partnership principles to joint
ventures); Karl Oakes, Introduction: Employer and Employee, 48A C.J.S. Joint
Ventures § 5 (2015).
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formed to conduct an ongoing business.?*” The general elements
of both organizational forms are the sharing of profits and losses;
joint control and management of the business; contribution by
each party of property, financial resources, effort, skill, or
knowledge; and the parties’ intention to be partners or joint
venturers.**® The absence of any one element is fatal to a finding
of a partnership or joint venture,®®® as the holding in Howard v.
Klynveld Peat Marwick Goerdeler®® demonstrates.

In Howard, the plaintiff sought derivative jurisdiction over
the Netherlands-based association Klynveld Peat Marwick
Goerdeler (“KPMG”) by imputing the acts of its U.S. member
firm under partnership theory.®! Typical of many umbrella
organizations, KPMG set standards for its member firms as
conditions for using its brand name, collected annual dues from
member firms, provided “general assistance upon request to
member firms in obtaining professional literature and other
information,” distributed marketing materials indicating that
KPMG was a “global firm or an international network of member
firms,” and did not itself provide any accounting or auditing
services in the United States.’? Concluding that this evidence
was insufficient to prove a partnership, the court stressed the
lack of any affirmative showing that KPMG and its U.S. member
firm shared liabilities, profits, losses, property, or business skills,
or jointly controlled or managed their general business
activities.®® As a final blow to the plaintiff, the court quoted
KPMG’s license agreement, which expressly stated that
“[n]othing contained herein shall be construed to place the
parties in the relationship of agents, partners or joint venturers,
and the Member Firm shall have no power to obligate or bind
[KPMG] in any manner whatsoever.”3%

37 Sadelmi Joint Venture v. Dalton, 5 F.3d 510, 513 (Fed. Cir. 1993); Int’l Raw
Materials, Ltd. v. Stauffer Chem. Co., 978 F.2d 1318, 1332 (3d Cir. 1992); In re PCH
Assocs., 949 F.2d 585, 599 (2d Cir. 1991); Queen v. Schultz, 888 F. Supp. 2d 145, 159
(D.D.C. 2012).

38 In re Parmalat Sec. Litig., 377 F. Supp. 2d 390, 403 (S.D.N.Y. 2005); Kids
Cloz, Inc. v. Officially for Kids, Inc., 320 F. Supp. 2d 164, 171-72 (S.D.N.Y. 2004);
Howard v. Klynveld Peat Marwick Goerdeler, 977 F. Supp. 654, 662 (S.D.N.Y. 1997).

3% Kids Cloz, Inc., 320 F. Supp. 2d at 171-72.

30 977 F. Supp. 654.

31 Id. at 662.

32 Id. at 661-62.

33 Id. at 662.

34 Id. at 663 n.5 (alteration in original) (internal quotation marks omitted).
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Howard underscores the heavy load that a plaintiff must
carry to succeed on either a joint venture or partnership theory
against a verein.®® Well-crafted articles of association
disclaiming the intent of the parties to form a joint venture or
partnership should form the centerpiece of any defense.®® The
articles of association may also undercut the joint control or
management element.*® The fact that all member firms follow
policies and procedures issued by the verein does not give rise to
a reasonable inference that any one member firm can direct the
policies and procedures of another member firm, let alone that
each firm possesses an equal right to dictate the same.*® Joint
control and management is also difficult to prove when the
plaintiff is primarily focused on an agency theory. By trying to
establish that a verein or member firm controlled another
member firm, or vice versa, a plaintiff ostensibly destroys any
credible argument that the verein and its member firms
possessed the right to direct and govern the conduct of each
other.%°

Relatively speaking, the verein structure is probably the
most vulnerable on the profit- and loss-sharing element. At least
at the motion to dismiss stage, a verein utilizing cost and
expense-sharing techniques to sidestep the aforementioned
drawbacks to direct profit-sharing may struggle to convince a
court that the plaintiff cannot satisfy this factor.?® In the end,
however, joint venture and partnership theories present the least
likely bases for imposing vicarious liability on a verein and its
member firms.

355 See also Reingold v. Deloitte Haskins & Sells, 599 F. Supp. 1241, 1254 n.10
(S.D.N.Y. 1984) (determining that the fact that defendant firm’s brochures and
pamphlets described the firm as a “single cohesive worldwide organization” does not
warrant a legal finding of partnership absent clear facts or an agreement
establishing a relationship of partnership (internal quotation marks omitted)).

356 See id.

%7 Id. at 1254.

38 In re Parmalat Sec. Litig., 377 F. Supp. 2d 390, 407 (S.D.N.Y. 2005).

39 See id. at 401, 407 (finding that the plaintiff's allegations of control for
purposes of establishing a joint venture between DTT, DT-USA, and DT-Italy were
inadequate where the complaint was fashioned in such a way to focus on events
exhibiting DTT’s right to control its member firms).

360 See id. at 406 (stating that, while the plaintiff's allegation that each member
firm shared in compensation was “vague,” the court could not conclude at the motion
to dismiss stage that the plaintiff would be unable to prove facts showing that the
“compensation mechanism in fact was a duty to share profits or losses”).
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C. Subpoenas of U.S. Member Firms To Obtain Verein and
Foreign Member Firm Documents

Challenges to the verein structure have also arisen in third-
party discovery. In at least two reported decisions, courts
addressed disputes involving subpoenas to U.S. verein member
firms for documents in the possession of sister firms in foreign
jurisdictions.®®* In each case, the court recognized the legal
separateness of the verein and its individual members for
purposes of obtaining discovery under Federal Rule of Civil
Procedure 45.%62

First, in In re Nortel Networks Corp. Securities Litigation,*®?
the district court addressed a motion filed by class action
plaintiffs to compel Deloitte USA to produce documents in the
possession and control of Deloitte Canada, both members of the
Deloitte Touche Tohmatsu (“DTT”) verein.®* The plaintiffs
argued that Deloitte USA had either the legal right or the
practical ability to obtain certain audit materials that Deloitte
Canada prepared, but never shared with Deloitte USA.36%

Analyzing Deloitte USA’s suggested legal right and practical
ability to obtain Deloitte Canada’s documents, the court focused
on the verein charter agreement and Deloitte Canada’s practice
manual setting forth that firm’s policies for handling, retaining,
and disclosing documents.?®® The governing provisions in those
two documents made it, at best, a discretionary decision on
Deloitte Canada’s part whether to provide documents to another
verein member firm.%” The evidence further indicated that
Deloitte Canada did not make its documents routinely accessible
to other verein members.?® Rather, when Deloitte Canada
assisted a sister firm with an audit, it shared only as much

%1 See generally In re Nortel Networks Corp. Sec. Litig., No. 01 Civ.
1855(RMB)(MHD), 2004 U.S. Dist. LEXIS 19129 (S.D.N.Y. Sept. 21, 2004); United
States v. Deloitte & Touche USA LLP, 623 F. Supp. 2d 39 (D.D.C. 2009).

%2 See FED. R. CIv. P. 45 (governing the issuance of subpoenas in federal cases).

363 No. 01 Civ. 1855(RMB)(MHD), 2004 U.S. Dist. LEXIS 19129.

364 Id. at *2.

%5 Id. at *2-3. Under Rule 45, a non-party may be required to produce for
discovery documents which are in the non-party’s “possession, custody, or control.”
FED. R. C1v. P. 45(a)(1)(A)(iii). “ ‘Control’ has been construed broadly by the courts as
the legal right, authority, or practical ability to obtain the materials sought upon
demand.” SEC v. Credit Bancorp, Ltd., 194 F.R.D. 469, 471 (S.D.N.Y. 2000).

36 Nortel Networks Corp. Sec. Litig., 2004 U.S. Dist. LEXIS 19129, at *4.

367 Id. at *4-5.

368 Id‘
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information with the other firm as was necessary to permit that
firm to carry out its assigned tasks on the specific audit.?®® Based
on Deloitte USA’s inability to demand access to other members’
documents, and the absence of any evidence that Deloitte Canada
previously disclosed the desired documents to Deloitte USA, the
court squarely rejected the class plaintiffs’ proposal that
“member firms all own and control each others’ documents.”®"°
The court held that the class plaintiffs failed to establish that
Deloitte USA possessed either an enforceable legal right, or
practical ability, to obtain the documents from Deloitte
Canada.’™

Deloitte USA again found itself in the middle of a discovery
battle in United States v. Deloitte & Touche USA LLP.*” This
time, the government moved to compel Deloitte USA to produce
documents kept by member firm Deloitte Switzerland.?™
Stressing the entities’ close working relationship during a
specific audit, the government maintained that Deloitte USA had
sufficient control over the documents maintained by Deloitte
Switzerland, as well as the practical ability to obtain them.3™
The government fared no better than the plaintiffs in Nortel
Networks. Rejecting the government’s position, the court held
that “[c]lose cooperation on a specific project does not, per se,
establish an ability, let alone a legal right or authority. .. to
acquire documents maintained solely by a legally distinct
entity.”” Notably, the opinion is silent as to whether Deloitte
Switzerland ever shared the targeted documents with Deloitte
USA during the particular audit assignment.

These two decisions illustrate courts’ acknowledgement that
verein member firms are legally separate entities for subpoena
purposes. The fact that two firms are members of a verein, or
work together on a matter, should not automatically satisfy a
subpoenaing party’s burden to show the existence of a firm’s legal
right or practical ability to obtain documents from a sister firm.
On the other hand, the subpoenaing party’s burden will lighten
if: (1) the governing verein documents specifically provide for

39 Id. at *10.

80 Id. at *7.

81 JId. at *11-12.

%2 623 F. Supp. 2d 39 (D.D.C. 2009).
93 Id. at 40.

814 Id. at 41.

375 Id_
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shared ownership, control, or access to each member’s
documents; (2) member firms exchange or share files in the
ordinary course of business; or (3) member firms previously
shared the subject documents.?® Ordinarily, the only ground for
allowing a litigant to pursue discovery from an entity not in
possession of documents is that the entity can more readily
obtain the documents from the custodian than the discovering
party.’™ If that is not the case, the litigant must pursue the
discovery from the entity with custody and control over the
documents.3™®

D. Integration Leading to One-Firm Liability?

For law firms looking to expand globally, the liability
protection the verein structure offers is often said to be a
prominent feature favoring its selection as an organizational
form.*”® The verein structure arguably would lose appeal, and
law firm combinations might be retarded, if plaintiffs could
regularly reach into vereins’ wallets and those of all their
members based on the alleged misconduct of a single constituent
firm. Indeed, if a tribunal held a U.S. law firm liable for the
conduct of another verein member firm practicing in another
country under a different set of legal rules, the U.S. firm would
be subjected to potentially unlimited liability for conduct that it
could know nothing about and could not control. Relying on
traditional vicarious liability theories, plaintiffs seeking to hold a
verein and its members liable for the acts of a single member
have, with a few notable exceptions, fallen short. Courts have
also rejected the one-firm “unified company theory” based on
bare-bone allegations that a global verein and its member firms
act as a worldwide organization.3%

376 See generally id.; In re Nortel Networks Corp. Sec. Litig.,, No. 01 Civ.
1855(RMB)Y(HMD), 2004 U.S. Dist. LEXIS 19129 (S.D.N.Y. Sept. 21, 2004).

377 Nortel Networks Corp., 2004 U.S. Dist. LEXIS 19129, at *9 n.5.

378 Id.

3% Johnson, supra note 1, at 74.

30 See, e.g., Rocker Mgmt. L.L.C. v. Lernout & Hauspie Speech Prods. N.V., No.
00-5965(JCL), 2005 U.S. Dist. LEXIS 16776, at *22-23 (D.N.J. June 8, 2005)
(internal quotation marks omitted) (declining to adopt a “one firm theory” against
global accounting giant KPMG (internal quotation marks omitted)); Skidmore
Energy, Inc. v. KPMG, No. 3: 03-CV-2138-B, 2004 U.S. Dist. LEXIS 28396, at *10
(N.D. Tex. Dec. 28, 2004) (citing decisions requiring a plaintiff to allege
“substantially more than a bare bones ‘unified company theory’ ).
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Despite its intended purpose, the verein structure may one
day create the opportunity for a plaintiff to proceed on a one firm,
unified company theory of liability. Recent literature suggests
that many verein law firms are moving toward tightly-
orchestrated, comprehensive global practices.®! If a verein holds
itself out to the world as one firm with lawyers in offices
worldwide, and in reality is a fully-integrated firm, a court might
recognize a collective liability theory and thereby jeopardize the
concept of a verein and its member firms as distinct legal
entities.?®? In other words, in some cases, a coordinated and
integrated international legal practice might be f0o coordinated
and integrated.

Recently, in an article focused on vereins, the American
Lawyer magazine formulated thirteen criteria to assess whether
global law firms are well-integrated: (1) a shared global name
brand in all jurisdictions that is also used on a common website
and for all marketing purposes; (2) a global management body
responsible for devising and executing firm-wide strategies; (3) a
single set of global executive officers who report to the global
management body; (4) a global practice structure with single
heads for each global group and which reports to the global
management body; (5) a centralized global profit pool without
regional profit centers; (6) a scheme whereby all equity partners
share the cost of firm investments, such as new offices or new
technology, regardless of where the investment is made; (7) a
common partner compensation system that applies the same
measures to all equity partners and is controlled by a single
global management body; (8) a partner compensation system that
rewards equity partners for sharing work and clients between
offices; (9) a united approach to lateral hires, promotions to
partner, and partner performance review shared across all
officers and managed at a global level; (10) all equity partners
possess equal voting rights on all firm matters; (11) a single
conflict-checking system used by all offices and for all matters
globally without exception, and with conflicts of interest
managed at a global level; (12)all offices use common

3 Johnson, supra note 1, at 76—77.

32 See Reeser, supra note 5 (questioning how far a law firm can “push the
integration of branding and sharing operational economies as well as shared
objectives, before the limits of association are tested and perhaps the liability
segregation is jeopardized”).
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information technology and support systems and lack internal
firewalls between offices; and (13)a global key-client
management program utilized by all offices.®® The American
Lawyer surveyed several law firm vereins to compare their
practices and procedures against this list.®®* The firms that
responded to the survey all said they had twelve of these thirteen
structures in place.3 The lone exception was the presence of a
unified profit pool, which is not surprising given the verein
concept overall 3

Without question, financial integration through the sharing
of direct profits between a verein and its member firms presents
the clearest path to potential collective liability. But at the same
time, it is currently unknown whether verein firms replicating
the existence of a single profit pool through cost-sharing methods
would fare better in court. When defending a plaintiffs
challenge to the legal separateness of a verein and its member
firms, reliance on a virtual single profit pool rather than an
actual one may represent an exercise in form over substance.
Furthermore, and consistent with our prior warning that at some
point a coordinated and integrated international legal practice
might become f00 coordinated and integrated for law firms
organized as vereins to avoid alleged collective liability, at least
at the motion to dismiss stage, some combination of the other
American Lawyer factors may be sufficient to convince a court to
permit a plaintiff to pursue a collective liability theory.

Beyond the factors on the American Lawyer’s checklist, one
might expect a global verein law firm to foster integration
through other means.®®” One possibility is secondments between

383 Johnson, supra note 1, at 76-77.

34 Id. at 74.

35 Id. at 74, 76-77.

38 Id. at 74.

37 Some verein law firms, such as Squire Sanders before it became Squire
Patton Boggs, reportedly have procured a “global professional liability insurance
policy.” Id. at 79. A global insurance policy is yet another device that may
unintentionally suggest the existence of a single entity for liability purposes. See,
e.g., Thompson v. Bernard G. Janowitz Constr. Corp., 301 A.D.2d 588, 588, 754
N.Y.S.2d 50, 50 (2d Dep’t 2003) (concluding that workers’ compensation and general
liability coverage issued under the same policies, among other relevant factors,
supported the existence of a corporate “alter ego” relationship); Carty v. E. 175th St.
Hous. Dev. Fund Corp., No. 307553/08, 32 Misc. 3d 1217(A), 2010 N.Y. Misc. LEXIS
6652, at *6-7 (Sup. Ct. Bronx Ctny. Mar. 11, 2010), affd, 83 A.D.3d 529, 921
N.Y.S.2d 237 (1st Dep’t 2011) (holding to the same effect); Simon v. PABR Assoc.
LLC, No. 3108/04, 18 Misc. 3d 1117(A), 2008 N.Y. Misc. LEXIS 120, at *2 (Sup. Ct.
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member firms. Secondments ordinarily entail loaning individual
lawyers to a host organization to gain experience, absorb the
host’s culture and work habits, and cement the bond between the
firm and the organization.3®® It is fair to ask, however, whether
secondments should support collective liability or whether they
weigh against it. On the one hand, secondments support
integration between the firms and thus collective liability. On
the other hand, the mere need for secondments suggests
separateness. The seconded lawyer will at some point return to
the lawyer’s own law firm.3®¥ Law firms regularly second lawyers
to institutional clients and vice versa, yet no court would ever
suggest that the client and law firm are one as a result. In the
end, the effect of a secondment on a court’s analysis of law firm
collective liability will depend on the nature of the particular
arrangement and the facts of the case.

N.Y. Cnty. Jan. 14, 2008), affd, 61 A.D.3d 663, 877 N.Y.S.2d 356 (2d Dep't 2009)
(holding to the same effect). When focusing on insurance, the inclusion of a non-
cumulation or similar “other insurance” clause in a policy limiting liability for an
occurrence to a maximum aggregate amount, or otherwise providing that individual
firms’ policies are separate, is evidence that the firms are separate entities for
liability purposes, but it is not necessarily dispositive. See generally Hercules Inc. v.
Aetna Cas. & Sur. Co., Nos. 92C-10-105, 90C-FE-195-1-CV, 1998 Del. Super. LEXIS
459, at *5 (Del. Super. Ct. Sept. 30, 1998) (stating that “a non-cumulation clause is
an insurance provision stating that if the insured is entitled to recover under the
policy, the insured may not recover more than once for the loss”); Spaulding
Composites Co. v. Aetna Cas. & Sur. Co., 819 A.2d 410, 420 (N.J. 2003) (contrasting
“other insurance” and non-cumulation clauses, and explaining that “a non-
cumulation clause governs successive policies and prevents the accretion of limits
when the policies have been triggered by a single occurrence”). In fact, the presence
of a global insurance policy, standing alone, should not support collective liability;
rather, it is at most one factor for a court to consider in deciding whether law firms
within a verein should be treated separately or singularly. In addition, individual
law firms within a verein may purchase separate policies specific to the jurisdictions
in which they practice. In some instances, the law of a jurisdiction may require a law
firm doing business there to purchase an insurance policy from an insurer admitted
to do business in the jurisdiction. The presence of such firm-specific local compulsory
coverage should be held to constitute evidence that the firms within the verein
should not be treated as a single entity or otherwise be aggregated for liability
purposes.

388 See Ass’n of the Bar of the City of N.Y., NYC Eth. Op. 2007-2, 2007 WL
758154, at *1 (2007) [hereinafter NYC Eth. Op. 2007-2] (discussing the secondment
of lawyers by law firms to host organizations, such as clients, government agencies,
or charities); Comm. on Profl and Judicial Ethics, Formal Opinion 2007-02:
Secondment of Law Firm Aittorneys: Association with a Law Firm, THE RECORD,
2007, at 155, 156 (discussing some benefits of law firm secondments).

35 See NYC Eth. Op. 2007-2, supra note 388, at *1 (noting that a seconded
lawyer serves the host organization “temporarily”).
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ABA Formal Opinion 94-388 may further cloud the picture.
ABA Formal Opinion 94-388 cautions that “the use of the same
name by all the firms in a network will effectively represent that
they are all offices of one and the same firm.”® In other words,
if a law firm “licenses its name to other firms, all firms so
licensed must, in fact, operate as a single firm and be treated as
part of a single firm for all purposes under the Model Rules.”"
Although one entity status under the Model Rules is distinct
from one entity status as a liability mechanism, the ABA position
injects another variable to the equation.

The chances of a plaintiff tagging a verein and its members
on a collective liability theory inevitably increases with each
checkmark placed next to a standard criterion for law firm
integration.’®? In Ramnarine v. Memorial Center for Cancer and
Allied Diseases,® the court held that evidence establishing that
four entities operated as one by sharing corporate officers, a
common budget, a single insurance policy, a single human
resources department, and other essential aspects of their
operations, demonstrated that even entities with separate
certificates of incorporation may be alter egos.® Ramnarine
arose in a different context, but it is easy to extend its basic logic
to a verein and its member firms. Global law firms that achieve
business integration through market branding, the adoption of
global standards for the delivery of legal services, the
internationalization of practice groups and client service teams,
firm-wide technology and accounting systems, and the
establishment of a single intake and conflicts system, for
example, potentially lay the foundation for collective liability.
Firms that financially integrate and treat themselves as one
economic unit through a single profit pool, shared partner

3% ABA Formal Op. 94-388, supra note 49, at 7; see also ABA Formal Op. 84-
351, supra note 50, at 11 (“When a firm elects to affiliate or associate another with it
and to communicate that fact to the public and clients, there is no practical
distinction between the relationship of affiliates under that arrangement and the
relationship of separate offices in a law firm.”).

391 ABA Formal Op. 94-388, supra note 49, at *1.

392 See also Vetula, supra note 21, at 1189 (asserting that law firms favoring the
verein organizational form should “carefully consider how the policies and
procedures they are considering adopting would appear both to the courts and to the
ABA to ensure that the limited liability that they desire vis-4-vis member firms and
the Swiss verein would be found to exist”).

393 981 A.D.2d 218, 722 N.Y.S.2d 493 (1st Dep’t 2001).

394 Id. at 218-19, 722 N.Y.S.2d at 494-95.
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compensation measures, or a single global insurance policy, creep
even closer to the edge. If a verein behaves as one firm, then a
court may treat it as one firm for all purposes—including
professional liability.

For some law firms, the threat of unitary liability may be of
relatively little concern. If a firm organized as a verein has
selected that structure principally for its flexibility and the
ability to avoid the practical difficulties that can accompany
mergers or other combinations—rather than the capability of
isolating sister firms’ liabilities—the cultural, financial, and
client relations benefits that flow from thorough integration may
outweigh liability concerns. It is surely true that among the law
firms that have gone the verein route, some have engaged in just
such cost-benefit analysis and concluded that the benefits of
meaningful integration outweigh related professional liability
risks because they believe those risks are minimal, manageable,
or insurable. That is a perfectly reasonable business decision
that the leaders of any law firm are entitled to make.

CONCLUSION

Driven by the ever-increasing globalization of legal services
and the practical hurdles frequently associated with traditional
mergers, large law firms have identified the Swiss verein as a
preferred organizational structure for international expansion.
The Swiss verein offers compatible firms the flexibility to
structure themselves as a collection of independent firms
operating under one brand, a cohesive unit functioning as one
fully integrated global enterprise, or something in between.
Vereins may present law firms with opportunities for improved
marketing and enhanced business development, elevated and
expanded client relationships, diminished liability exposure, and,
presumably, increased profitability. At the same time, firms
must also appreciate potential professional responsibility and
liability ramifications that may flow from organizing as Swiss
vereins. Courts generally resolve uncertainties about lawyers’
responsibilities under the Model Rules of Professional Conduct in
the client’s favor.

With respect to civil liability, verein member firms can take
solace in the fact that past attempts by plaintiffs to reach the
pocketbooks of global accounting firms organized as vereins have
enjoyed limited success. But as demonstrated by the Cromer and
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Parmalat cases, vicarious liability theories are not always
amenable to early dismissal, forcing vereins and their member
firms to incur enormous expense to defend or even settle related
litigation, regardless of the merits of the litigation. Law firms
operating as vereins may also inadvertently expose themselves to
a viable one-firm theory of collective liability depending on how
far they advance their integration efforts. For some law firms, of
course, the threat of unitary liability may be of relatively little
concern. If a firm organized as a verein has selected that
structure principally for its flexibility and the ability to avoid the
practical difficulties often associated with mergers or other
combinations rather than the capability of isolating affiliates’
liabilities, the many perceived benefits that flow from integration
may outweigh liability concerns. It is surely true that among the
law firm vereins, some have engaged in precisely such cost-
benefit analysis and concluded that the benefits of meaningful
integration outweigh related professional liability risks. That is
the sort of reasonable business decision that law firm leaders are
entitled to make.

There is much we do not yet know about the efficiency or
durability of the Swiss verein as an organizational form for law
firms. Some law firms that have cast themselves as vereins
probably are still developing as organizations. But whatever the
uncertainties that accompany law firm vereins or the potential
for their evolution over time, the Swiss verein is now an
important mechanism for law firms eager to expand their global
practices. It will undoubtedly remain one for the foreseeable
future.



