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NOTE
"INTIMATELY LINKED": EXAMINING
RELIGIOUS PROTECTION FOR STUDENT
EXPRESSIONS OF SEXUAL ABSTINENCE
STEPHANIE

R. TUMBIOLO

In our sensible zeal to keep religion from dominating our
politics, we have created a political and legal culture that presses
the religiously faithful to be other than themselves, to act
publicly, and sometimes privately as well, as though their faith
does not matter to them.1
INTRODUCTION

Sixteen-year-old Lydia Playfoot, a student at an all-girls
high school in Great Britain, vows to remain sexually abstinent
until marriage. In a demonstration of her Evangelical faith and
her commitment to God and her future husband, she wears a
silver ring inscribed with "1 Thes 4:3-4," Paul's First Letter to the
Thessalonians, which has been translated as, "It is God's will
that you should be sanctified: that each of you should learn to
control your own body in a way that is holy and honorable."2 She
Senior Articles Editor, St. John's Law Review; J.D. Candidate, 2009, St. John's
University School of Law; B.A., 2006, Boston College. The author is grateful to
Professor Rosemary Salomone for her insightful suggestions and her personal
guidance. The author dedicates this Note to her family for their continued support
and encouragement.
1 STEPHEN L. CARTER, THE CULTURE OF DISBELIEF: How AMERICAN LAW AND
POLITICS TRIVIALIZE RELIGIOUS DEVOTION 3 (1993).
2 Silver Ring Thing, Shop, http://www.silverringthing.com/shopcategory.asp?
catID=14 (last visited Jan. 5, 2009); see 1 Thessalonians4:3-4 (New International).
The verse continues,
not in passionate lust like the heathen, who do not know God; and that in
this matter no one should wrong his brother or take advantage of him. The
Lord will punish men for all such sins, as we have already told you and
warned you. For God did not call us to be impure, but to live a holy life.
Therefore, he who rejects this instruction does not reject man but God, who
gives you his Holy Spirit.

1 Thessalonians4:3-8.
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was wearing her purity ring in the hallway of her high school
when school officials demanded that she remove it. The school
declared that the ring violated the school's uniform policy, which
prescribed certain clothing and prohibited jewelry other than
small stud earrings. While Muslim and Sikh students were
granted permission to wear religious clothing and jewelry, the
school declined to similarly except Playfoot and her purity ring
from the uniform guidelines.
Playfoot challenged her school's policy as a violation of her
"freedom of human conscience, religion, and thought" under
article 9 of Britain's Human Rights Act.
The British High
4
Court's divisive decision upheld the school's restriction upon a
finding that Playfoot "was not manifesting her belief by wearing
the ring. '5 The court found that a chastity ring, unlike Muslim
Hijab or Sikh Kara bangles, was not "intimately linked" with the
student's religious belief, as her religion imposed "no obligation"
upon her to wear it. 6 According to the decision, the school
engaged in permissible line-drawing by allowing speech it found
to be religiously mandated and restricting speech promulgated by
religious choice.' Since the school found that Playfoot's ring was
' Human Rights Act, 1998, c. 42, sched. 1, 1 (U.K.). Article 9 of the Human
Rights Act provides:
Everyone has the right to freedom of thought, conscience and religion, this
right includes freedom to ... manifest his religion or belief, in worship,
teaching, practice and observance. Freedom to manifest one's religion or
beliefs shall be subject only to such limitation as are prescribed by law and
are necessary in a democratic society in the interests of public safety, for the
protection of public order, health or morals, or for the protection of the rights
and freedoms of others.
Id.
, See Alan Cowell, Teen Sues School over Chastity Ring; British School Barred
Her from Wearing It,

CHI. TRIB., June 23, 2007, at 11 ("The case ...

revealed

stirrings of resentment among some members of Britain's Christian majority who
contend that they are the victims of discrimination. .. ").
5 R (on the application of Playfoot) v. Governing Body of Millais School
(Playfoot), [2007] EWHC (Admin) 1698, 24 (Eng.), available at 2007 WL 2024853.
6 Id.
23. The court refers to the case of Arrowsmith v. United Kingdom, App.
No. 7050/75, 3 Eur. Comm'n H.R. Dec. & Rep. 218 (1978). Playfoot, [2007] EWHC
1698, 22. This case, suggesting that manifestations of religious beliefs must be
mandated by religion for the purposes of article 9, planted the seed for the test used
in Playfoot and earlier decisions. See CAROLYN EVANS, FREEDOM OF RELIGION
UNDER THE EUROPEAN CONVENTION ON HUMAN RIGHTS 115 (2001).
' In a short paragraph, the court denied Playfoot's claim under article 14 of the
Human Rights Act that the school discriminated against Christianity by drawing a
distinction between religiously mandated and optional expression. See Playfoot,
[2007] EWHC 1698, 41.
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not mandated by Christianity, and thus distinguishable from the
Sikh Kara bangles and Muslim Hijab, her argument that
"Christianity [was] singled out for adverse treatment" was given
scarce attention by the court,
The highly-publicized Playfoot decision speaks to the
controversial role of abstinence education in America's public
schools.
Unwanted teenage pregnancies and sexually
transmitted diseases threaten school-age youth across America.9
Highly controversial abstinence-only education programs have
been endorsed by the federal government as the potential
solution. °
The Silver Ring Thing ("SRT")-the Evangelical
Christian organization from which Lydia Playfoot obtained her
purity ring, as well as a recipient of over one million federal
dollars"-has assumed a mission to encourage abstinence by
providing rings to young adults in exchange for vows of
chastity. 2 Most such rings depict the symbol of the Cross, take

8 Id.
9 See Nicholas Freudenberg & Jessica Ruglis, Reframing School Dropout as a
Public Health Issue, PREVENTING CHRONIC DISEASE, Oct. 2007, at 1, 2, available at
http://www.cdc.gov/pcd/issues/2007/oct/pdf/07-0063.pdf
(finding
that
teenage
pregnancies account for thirty to forty percent of female student dropouts); Div.OF
STD PREVENTION, CTRS. FOR DISEASE CONTROL & PREVENTION, SEXUALLY
TRANSMITTED DISEASE SURVEILLANCE 2005, at 57 (2006), available at
http://www.cdc.gov/std/stats05/05pdf/2005-special-focus.pdf (finding that 15- to 24year-olds acquire almost fifty percent of new STDs while representing only twentyfive percent of the sexually active population).
'0 See MINORITY STAFF SPECIAL INVESTIGATIONS Div. OF H. COMM. ON GOV'T
REFORM, THE CONTENT OF FEDERALLY FUNDED ABSTINENCE-ONLY EDUCATION
PROGRAMS, at i-ii (2004), http://oversight.house.gov/documents/2004120110215350247.pdf (noting a "dramatic increase" in fiscal support for abstinence-only
education programs under the Bush administration and arguing that abstinenceonly curriculum is dangerously inaccurate).
" See David Crary, ACLU Lawsuit Alleges that Abstinence-Only Program Uses
Federal Funds To Promote Christianity, BODY, May 17, 2005, http://www.thebody.
com/content/art24881.html. The American Civil Liberties Union of Massachusetts
has recently settled the lawsuit it initiated against the United States Department of
Health and Human Services for allegedly allowing federal funds to be used for
religious purposes by organizations including SRT. See Raja Mishra, US to End
Funding of Abstinence Program Settles a Lawsuit Filed by the ACLU, BOSTON
GLOBE, Feb. 24, 2006, at B4.
1 See Silver Ring Thing, Statistics, http://www.silverringthing.com/statistics.
asp (last visited Jan. 5, 2009) ("To date, SRT has brought the abstinence message to
over 250,000 students and parents, and nearly 100,000 students have put on a ring
as a symbol of their commitment to wait until marriage. In addition, through this
program, over 50,000 young people have made decisions to follow Jesus Christ as
their Lord and Savior.").
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the form of Jesus' crown of thorns, or relate biblical verses. 13 Not
all wearers are religious followers; secular designs allow wearers
14
to promote abstinence as a social statement or moral value.
While the chastity endorsement comports with the mission of
most schools to avoid unwanted pregnancies and sexually
transmitted diseases among its students, some may find the
message to be inconsistent with the contraceptive use and sex
15
awareness education programs that many schools now endorse.
School districts may also consider restricting student chastity
rings in an attempt to protect younger students from premature
discussions on the topic of sex in the school setting or simply as
part of dress codes or uniform guidelines.
In creating or
evaluating school policies that may restrict the wearing of
chastity rings, however, school officials should consider possible
arguments in favor of students on the basis that the ring
constitutes religious expression protected under the First
Amendment of the United States Constitution.
Without venturing into the appropriateness of Playfoot in
the context of British law or policy, 16 this Note argues that an
American adoption of the Playfoot test to disqualify purity rings
for religious protection on the basis that they are not religiously
mandated would run contrary to established principles of
jurisprudence and result in discrimination against the religious
viewpoint of the claimant. Part I of this Note outlines the
multiple avenues available for challenging a school chastity ring
ban and explains why a Free Speech viewpoint discrimination
analysis is the correct framework to apply. Part II analyzes the
ring in the context of First Amendment definitions of religion to
conclude that wearing a chastity ring expresses a religious belief,

'- See Stephanie Rosenbloom, A Ring That Says No, Not Yet, N.Y. TIMES, Dec. 8,
2005, at G5.
14 According to the group's founder, SRT is in the process of making the
distinction between the secular and religious portions of the program clearer. See id.
15 The New York City Department of Education recently joined school districts
in at least eleven other states in discontinuing abstinence-only education programs,
thus forfeiting federal money, in order to implement programs deemed "more
effective." Standardizing Sex Ed in the City, NEWSDAY, Oct. 19, 2007, at A5. For
arguments against the abstinence approach, see John Santelli et al., Abstinence and
Abstinence-Only Education: A Review of U.S. Policies and Programs, 38 J.
ADOLESCENT HEALTH 72, 78-79 (2006) (finding a fundamental human right to sex
education).
16 For a discussion of the origins of the Playfoot test and its place in article 9
jurisprudence, see EVANS, supra note 6, at 110-23.
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and thus, deserves the heightened scrutiny afforded to
"viewpoints." Confirming the ring to be an expression of a
religious viewpoint exposes the British school's policy as
viewpoint discrimination. Part III explains that objective testssuch as the British court's "intimately linked by obligation"
test-lead to religious discrimination and are unworkable for
school districts and courts to apply. Rather, a more subjective,
judicially-appropriate test for determining religious expression
can be applied to student expression without denying school
officials the ability to protect the interests of the school.
I.

CONSTITUTIONALITY OF RESTRICTING STUDENT EXPRESSION
Congress shall make no law respecting an establishment of
religion, or prohibitingthe free exercise thereof; or abridgingthe

freedom of speech... .7
A.

Applicability of FirstAmendment Clauses to Student
Expression
Federal courts have taken a disjointed approach to student
expression in the school setting.
Most cases addressing
restrictions on student expression begin with a variation of the
proposition that "First Amendment rights, applied in light of the
special characteristicsof the school environment, are available to
teachers and students."" The extent of the school's ability to
restrict student speech varies with the content and nature of the
expression, the nature of the restriction, and the claimed
interests of the school.
The multitude of applicable tests
frustrates school authorities' ability to rely on judicial precedent
to formulate school policies. Even more pressing is the need to
untangle the law applicable to students' religious expression, as
these challenges implicate multiple constitutional protections.
Perhaps counter-intuitively, the Free Speech clause, rather
than the Free Exercise clause, affords the broadest protection for
religious expression. Where expression is religious, both the Free
"7 U.S. CONST. amend. I. The First Amendment is applicable to the states, and
thus school districts, through the Fourteenth Amendment. See Cantwell v.
Connecticut, 310 U.S. 296, 303 (1940) (holding that the liberties of the First
Amendment are incorporated into the concept of liberty guaranteed by the
Fourteenth Amendment).
18 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969)
(emphasis added).
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Exercise and Free Speech Clauses are usually invoked. 19 Unlike
free speech, however, free exercise of religion in the United
States is tempered by the "wall of separation between church and
State" erected with the Establishment Clause.2 0 Thus, school
districts, as arms of the government, must not only allow
students to exercise their religions, but also remain neutral
toward religion.2 '
Furthermore, since the Supreme Court's
decision in Employment Division v. Smith,22 the state need not
show a compelling interest under the Free Exercise Clause to
justify restrictions on speech that are facially "generally
applicable" and only incidentally infringe upon religion.2 3
Language in Smith suggests that a higher level of scrutiny exits
for "hybrid" claims invoking an additional constitutional
freedom.2 4
A student claiming that a chastity ring is an
expression of a religious belief in abstinence as well as a political
statement against contraceptive education in schools, for
example, could possibly have a hybrid free exercise and free
speech claim. A court employing this protection, however, would
contend with precedent that the hybrid rights doctrine is
irrational, unworkable, and mere dicta.2 5

19 See Draper v. Logan County Pub. Library, 403 F. Supp. 2d 608, 613 n.4 (W.D.
Ky. 2005) ("It is beyond serious dispute that private religious speech is protected by
the Free Speech Clause of the First Amendment."); Nichol v. ARIN Intermediate
Unit 28, 268 F. Supp. 2d 536, 555 (W.D. Pa. 2003) ("[T]here is significant overlap
between the analysis of the Free Exercise of Religion and Free Speech Clauses of the
First Amendment where, as here, the speech expresses a religious viewpoint.").
20 Van Orden v. Perry, 545 U.S. 677, 709 (2005).
21 Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 846 (1995)
(O'Connor, J., concurring) ("Neutrality, in both form and effect, is one hallmark of
the Establishment Clause.").
22 494 U.S. 872 (1990), superseded by statute, Religious Freedom Restoration Act
of 1993, 42 U.S.C. § 2000bb (1993), statute invalidated by City of Boerne v. Flores,
521 U.S. 507 (1997).
23 See id. at 878, 883-85.
24 See id. at 881-82.
25 See, e.g., Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S.
520, 567 (1993) ("[T]he distinction Smith draws strikes me as ultimately untenable.
If a hybrid claim is simply one in which another constitutional right is implicated,
then the hybrid exception would be so vast as to swallow the Smith rule. .. ");
Knight v. Conn. Dep't of Pub. Health, 275 F.3d 156, 167 (2d Cir. 2001) ("[Smith's]
language relating to hybrid claims is dicta and not binding on this court.");
Littlefield v. Forney Indep. Sch. Dist., 108 F. Supp. 2d 681, 706 (N.D. Tex. 2000)
("Plaintiffs cannot merely allege the violation of several constitutional rights, link
them to a free exercise claim, and thereby invoke the demanding strict scrutiny
standard."), affd, .268 F.3d 275 (5th Cir. 2001).
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Because student expression has been analyzed by many tests
under the Free Speech Clause, choosing the correct standard to
apply to particular expression poses an initial obstacle. Most
students argue that their speech falls under Tinker v. Des Moines
Independent Community School District 6 in order to benefit from
the deferential Tinker standard, which requires school officials to
show a reasonable belief that the speech would cause "material
and substantial interference with schoolwork or discipline."27
Many, but not all, courts2" have applied Tinker to any speech that
is not "school-sponsored"-which can be restricted for "legitimate
pedagogical concerns" under Hazelwood School District v.
Kuhlmeier 2 9-or "lewd and indecent"-which can be restricted at
30 Still
all times under Bethel School District No. 403 v. Fraser.
another line of cases characterizes student expressions of
individuality and uniqueness against school uniform policies as
"expressive conduct" 31 subject to the test of United States v.
O'Brien.2 The most recent Supreme Court decision analyzing
student expression abandoned all of these tests by finding that
student speech "reasonably viewed as promoting illegal drug use"
Indeed,
may be summarily eliminated by school authorities."
courts traverse a "complicated labyrinth" when applying free
speech in the context of public schools, where, perhaps

26

393 U.S. 503 (1969).

27 Id. at 511.
28 Compare Guiles ex rel. Guiles v. Marineau, 461 F.3d 320, 325 (2d Cir. 2006)

("[F]or all other speech, meaning speech that is neither vulgar, lewd, indecent or
plainly offensive under Fraser,nor school-sponsored under Hazelwood, the rule of
Tinker applies."), with Phoenix Elementary Sch. Dist. No. 1 v. Green, 943 P.2d 836,
838 (Ariz. Ct. App. 1997) (finding Tinker inapplicable).
29 484 U.S. 260, 273 (1988).
30 478 U.S. 675, 685 (1986).
31 See, e.g., Long v. Bd. of Educ., 121 F. Supp. 2d 621, 627 (W.D. Ky. 2000)
(holding that a general student dress code did not violate student's First
Amendment rights), affd, 21 F. App'x 252 (6th Cir. 2001); Isaacs ex rel. Isaacs v. Bd.
of Educ., 40 F. Supp. 2d 335, 336-37 (D. Md. 1999) (applying O'Brien to a student's
cultural head wrap).
32 391 U.S. 367 (1968). The Court announced that a regulation against
expressive conduct is justified "if it furthers an important or substantial
governmental interest; if the governmental interest is unrelated to the suppression
of free expression; and if the incidental restriction on alleged First Amendment
freedoms is no greater than is essential to the furtherance of that interest." Id. at
377.
33 Morse v. Frederick, 127 S. Ct. 2618, 2625 (2007) (upholding a school's
restriction of a banner displaying the words "Bong Hits 4 Jesus").
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paradoxically, constitutional freedoms are introduced to students
34
but also especially limited.
B.

Chastity Ring
A challenge to a chastity ring ban would not fit neatly into a
Fraser, Hazelwood, or Tinker analysis. First, unlike in Fraser,
where the student delivered a speech with an extended metaphor
implying the performance of sexual acts, a student wearing a
chastity ring would be adopting the moral stance the school in
Fraserwas trying to preserve. The chastity ring, therefore, is not
similarly per se "offensively lewd and indecent" such that schools
should be able to restrict it without showing violation of a school
interest.3 5 Moreover, whereas the student in Fraser took the
stage at a school assembly to address a captive audience, a
chastity ring displaying a scriptural verse would be unobtrusive.
Second, unlike in Hazelwood, where the speech appeared in a
newspaper that received school money and formed part of the
journalism curriculum,3 6 a chastity ring worn privately on the
hand of a student could not reasonably be viewed as "bear[ing]
the imprimatur" or expressing the views of the school itself.3v
Third, the application of Tinker's high standard has been
considered narrowly tailored to the facts of Tinker,35 where the
school implemented a ban on armbands the day before students
planned to wear them in political protest against the Vietnam
War. 9 Should a school restrict chastity rings after receiving
notice that students planned to demonstrate in school against sex
education, for example, Tinker could surely apply. Where, on the
other hand, a longstanding school policy against jewelry is
34 CALVIN MASSEY, AMERICAN CONSTITUTIONAL LAW: POWERS AND LIBERTIES

797 (2d ed. 2005); see also Murray Dry, The Mixed Characterof Free Speech and Its
Implication for Public Schools in America, 32 VT. B.J. 32, 35 (2006) ("[T]he school
setting may best illustrate the complex character of freedom of speech.").
" See Fraser,478 U.S. at 685 (holding that permitting a vulgar and lewd speech
would undermine the school's basic educational mission and is not required by the
First Amendment).
11 See Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 262-64 (1988).
31 See id. at 271 (holding that a school has greater authority
to refuse to
affirmatively promote particular student speech than to refuse to tolerate student
speech on its grounds).
38 See Phoenix Elementary Sch. Dist. No. 1 v. Green, 943 P.2d 836, 838 (Ariz.
Ct. App. 1997) ("Tinker and its progeny are directed at content-based restrictions on
speech. In contrast ... the dress code is ... content-neutral. .. ").
11 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 510 (1969).
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implemented for reasonable pedagogical purposes, the school
should not be forced to justify the entire policy as "necessary to
avoid substantial disruption."4"
Since the ring is relatively
inconspicuous," a school district would probably not be able to
justify exclusion under Tinker. Fraser,Hazelwood, and Tinker
are also distinguishable in that none involved the restriction of
religiously-motivated expression.
Nor are the tests applied in uniform policy or dress code
challenges properly drawn to account for the interests of a
student in a chastity ring case. Courts apply O'Brien, rather
than Tinker, where students claim First Amendment protection
for conduct, rather than pure speech. In O'Brien, the act of
burning a selective service registration certificate on the steps of
a Boston courthouse was not deemed to be conduct imbued with
enough expression to warrant free speech protection.4 2
Particular hair styles, body piercings, or clothing, which students
have claimed convey a message of "individuality," have been held
to be insufficiently expressive to invoke free speech protection
under O'Brien.43 Even where the activity falls within the Free
Speech Clause, schools can restrict conduct for reasons
"reasonably related" to the school's "educational mission"-and
without providing evidence that the restriction furthered those
interests.4 4
Because the right to express a message of
"individuality" is "nothing more than ... generalized and vague"
in the eyes of most courts, the burden in this line of cases falls on

40 Where a policy is unjustly applied, however, viewpoint discrimination would
provide the appropriate heightened scrutiny to the application of the policy in a
particular case. See infra Part II.B.
41 The school district in Playfoot did not provide any evidence of disruption
caused by the ring. See generally R (on the application of Playfoot) v. Governing
Body of Millais School (Playfoot), [2007] EWHC (Admin) 1698 (Eng.), available at
2007 WL 2024853.
42 United States v. O'Brien, 391 U.S. 367, 396-72 (1968).
41 See, e.g., Blau v. Fort Thomas Pub. Sch. Dist., 401 F.3d 381, 389 (6th Cir.
2005) (clothing); Karr v. Schmidt, 460 F.2d 609, 613 (5th Cir. 1972) (hair length);
Bar-Navon v. Sch. Bd., No. 6:06-CV-1434-Orl-19KRS, 2007 WL 121342, at *4 (M.D.
Fla. Jan. 11, 2007) (body piercings), affd., No. 07-15639, 2008 U.S. App. LEXIS
17562 (1lth Cir. Aug. 15, 2008); Olesen v. Bd. of Educ. of Sch. Dist. No. 228, 676 F.
Supp. 820, 822 (N.D. Ill. 1987) (male earrings).
44 See, e.g., Long v. Bd. of Educ., 121 F. Supp. 2d 621, 627 (W.D. Ky. 2000)
(finding a dress code to be "reasonably related to a legitimate educational objective"
of avoiding gang activity without evidence of gang violence), affd, 21 F. App'x 252
(6th Cir. 2001).
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the student to show that the First Amendment even applies. 45
This threshold obstacle should not be required where the
expression stands constitutionally protected by the Religion
Clauses.46 Moreover, a student challenging a policy that treats
chastity rings as excludable jewelry but allows jewelry of other
religions subjects a student in a chastity ring case to the
additional harm of feeling singled out for adverse treatment. The
O'Brien test has been applied only where school restrictions
affected all students equally; where schools create exceptions to
neutral policies for certain students or expression, the
presumption arises that the school restricted the claimant's
speech according to the viewpoint of the speaker, and the policy
demands a higher level of scrutiny.
A chastity ring is also taken outside the scope of O'Brien on
the ground that it is more akin to pure speech than conduct. The
ring's message is more particularized than those conveyed, if at
all, by ordinary jewelry or hair styles: More specific than "I am
unique," the chastity ring says, "I am Christian," "I have taken a
vow of chastity," and, more broadly, "abstinence before marriage
is the only religiously correct sexual behavior. ' 48 Because one
need only read the ring's biblical inscription to ascertain the
message conveyed, the ring is not "conduct," or a symbolic act
akin to burning a service card, but rather "written word," a
traditional form of pure speech. 49 A statement written on a ring
is no less "expression by written word" than a statement written
on a sign or poster held in the hand of the speaker. In fact, the
ring itself actually contributes to the message: Consistent with
the inscription, a ring is a symbol of fidelity and commitment-in
this case to God 5°-which is recognizable by analogy to a wedding
ring or promise ring.

41 Blau, 401 F.3d at 389.

U.S. CONST. amend. I. ("Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof...
11 See, e.g., Long, 121 F. Supp. 2d at 625 & n.5.
4' See supra note 14 and accompanying text.
49 See Fowler v. Bd. of Educ., 819 F.2d 657, 662 (6th Cir. 1987) ("[Slpeech in the
traditional sense ...[is] the expression of ideas through use of the spoken or written
word.").
50 See supra note 14 and accompanying text.
46
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Governmental Viewpoint Discrimination

A public school policy that restricts Christian chastity rings
while allowing other religious jewelry smacks of viewpoint
discrimination.5 1 Unlike a "no t-shirt logo" policy, which affects
all students equally,5 2 a policy restricting the Christian chastity
ring while otherwise permitting religious jewelry "single[s] out"
the student's religion for adverse treatment, thereby suggesting
53
to the student that he or his religion is somehow inferior.
Similarly, where schools teach contraceptive use, for example,
banning chastity rings would be a restriction of the Christian
perspective on the "otherwise includible subject"54 of sexual
behavior, suggesting to the student that the school disagrees
with his Christian perspective on sexuality.5 5 Consistent with
the augmented interests of the claimant, the school may engage
in viewpoint discrimination only when necessary to achieve a
"compelling," rather than rational or legitimate interest, and the
regulation is "narrowly drawn" to achieve that interest. 56 Courts
have often applied the viewpoint discrimination analysis to
student expression in public schools.5
The level of restraint a school may exercise against student
speech depends upon the type of "forum" it sets up.5" Like an
51 The proper analytical framework in which to decide constitutional questions
is often chosen by reference to the "specific features" of the challenged governmental
policy. See Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 852
(1995) (O'Connor, J., concurring).
52 See Phoenix Elementary Sch. Dist. No. 1 v. Green, 943 P.2d 836, 838 (Ariz.
Ct. App. 1997).
53 R (on the application of Playfoot) v. Governing Body of Millais School
(Playfoot), [2007] EWHC (Admin) 1698, 41 (Eng.), available at 2007 WL 2024853;
see also Lydia Playfoot, Statement Following a Judicial Review in the High Court
(July 16, 2007) (expressing a fear that the government will eventually silence all
public displays of Christian faith), http://www.ccfon.org/view.php?id=133.
'4 Cornelius v. NAACP Legal Def. & Educ. Fund, Inc., 473 U.S. 788, 806 (1985).
15 'Purity' Ring
Case in High Court, BBC NEWS, June 22, 2007,
http://news.bbc.co.uk/1/hi/uk/6229098.stm ("The real reason for the extreme hostility
to the wearing of the SRT purity ring is the dislike of the message of sexual restraint
which is counter cultural and contrary to societal and governmental policy." (quoting
Lydia Playfoot)).
' Cornelius, 473 U.S. at 800.
57 See, e.g., Peck ex rel. Peck v. Baldwinsville Cent. Sch. Dist., 426 F.3d 617, 633
(2d Cir. 2005) (student speech); Kincaid v. Gibson, 236 F.3d 342, 356 (6th Cir. 2001)
(en banc) (restriction against student possession of school yearbook); Kiesinger v.
Mexico Acad. & Cent. Sch., 427 F. Supp. 2d 182, 194-95 (N.D.N.Y. 2006) (restriction
against students' references to Jesus on school walkway).
58 See Good News Club v. Milford Cent. Sch., 533 U.S. 98, 106 (2001).
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owner of private property, a school district may legally designate
the speech it will allow on its grounds.5 9
Generally, the
permissible level of restriction increases from "public forums" to
"limited public forums" to "non-public forums," respectively." In
a true "traditional public forum," such as a public street,
sidewalk or park, 61 content-based restrictions may be enforced
only where "necessary to serve a compelling state interest" and
"narrowly drawn to achieve that end. 16 2 Alternatively, a school
can designate a "limited public forum" by inviting discussion and
debate by a particular means on limited subjects.6
Here, the
school can restrict access based on subject matter as long the
restriction is "reasonable" in light of the forum. 64 Restrictions
against otherwise permissible content must satisfy the same
compelling governmental interest test applied to the traditional
public forum. 5 In order to determine whether a school has
designated a limited public forum, courts look to the school's
policy or practice, 66 as well as the intent and desire of the
school.6
Finally, in a nonpublic forum, student speech may be
prohibited as long as the restriction is "reasonable and not an
effort to suppress expression merely because public officials
oppose the speaker's view."6" The weight of authority suggests
that a public school is most likely a "nonpublic forum" by
nature 69
"
(1993).
60

See Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 390

See Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 45-46

(1983).

See Boos v. Barry, 485 U.S. 312, 318 (1988); Hague v. Comm. for Indus. Org.,
307 U.S. 496, 515-516 (1939).
61

62 Perry, 460 U.S. at 45.
63

See, e.g., Kincaid v. Gibson, 236 F.3d 342, 347-49 (6th Cir. 2001) (en banc)

(holding that a school yearbook was a limited public forum).
64 Myers v. Loudoun County Sch. Bd., 500 F. Supp. 2d 539, 550-51 (E.D. Va.
2007).
65
66
61

See PETA v. Giuliani, 105 F. Supp. 2d 294, 305 (S.D.N.Y. 2000).
See Kincaid, 236 F.3d at 349.
See, e.g., Myers, 500 F. Supp. 2d at 548-49 (requiring plaintiff to show that

the government had a "clear intent" and "affirmative desire" to convert the school
into a forum).
68

PETA, 105 F. Supp. 2d at 305 (quoting Perry Educ. v. Perry Local Educators'

Ass'n, 460 U.S. 37, 46 (1983)).
69 See, e.g., Peck ex rel. Peck v. Baldwinsville Cent. Sch. Dist., 426 F.3d 617, 626
(2d Cir. 2005) (elementary school cafeteria or classroom); Hedges v. Wauconda Cmty.
Unit Sch. Dist. No. 118, 9 F.3d 1295, 1302 (7th Cir. 1993) (junior high school); Myers,
500 F. Supp. 2d at 548-49 (elementary and junior high schools); Phoenix
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One principle overrides the importance of the initial forum
analysis: Regardless of the type of forum, free speech always
forbids the government from admitting some viewpoints at the
expense of others.7"
The judiciary treats claims of religious
expression with "great solicitude" given the "preferred position of
religious freedoms" in the United States Constitution.71
Religious speech has been qualified as a protected viewpoint: In
Rosenberger v. Rector & Visitors of the University of Virginia,7 2 a
university engaged in viewpoint discrimination when it provided
grant money to secular newspaper organizations while refusing
to provide an equal benefit for an editorial with a "Christian
viewpoint."7 3 Similarly, in Lamb's Chapel v. Center Moriches
Union Free School District, a policy that prohibited religious
organizations from using school facilities to show videos on
family values and child rearing from a Christian perspective was
struck down. 4 While the restrictions in Rosenberger and Lamb's
Chapel were based on written policies that expressly denied
equal treatment for "religious" messages, blatant intent to favor
secularism over religion is not necessary to a finding of viewpoint
discrimination; policies that are facially neutral may be
discriminatory as applied.7 5
The question of whether a policy prohibiting chastity rings
amounts to unconstitutional viewpoint discrimination turns upon
whether the ring qualifies as religious expression. In choosing to
Elementary Sch. Dist. No. 1 v. Green, 943 P.2d 836, 839 (Ariz. Ct. App. 1997)
(elementary school).
70 See Grossbaum v. Indianapolis-Marion County Bldg. Auth., 63 F.3d 581, 587
(7th Cir. 1995) ("Even when the government may forbid a category of speech
outright, it may not discriminate on account of the speaker's viewpoint. Especially
not on account of a religious subject matter. . . ."), affd, 100 F.3d 1287 (7th Cir.

1996); Searcey v. Harris, 888 F.2d 1314, 1324 (11th Cir. 1989) ("[V]iewpoint-based
discrimination.., is prohibited by the First Amendment regardless of the type of
forum.").
71 Remmers v. Brewer, 361 F. Supp. 537, 540 (S.D. Iowa 1973), affd, 494 F.2d
1277 (8th Cir. 1974).
72 515 U.S. 819 (1995).
71 See id. at 822-823, 845-846.
71 See Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 39394 (1993) (striking down a regulation prohibiting religious, but not secular,
organizations from using school facilities to speak on the subject of family values
and child rearing).
75 See, e.g., Byrne v. Lunderville, No. 1:05-CV-15, 2007 WL 2892620, at *5 (D.
Vt. Sept. 28, 2007) ("The State must do more than create a viewpoint neutral law; it
must provide procedural protections to ensure its agencies do no engage in viewpoint
discrimination.").
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enforce a uniform policy, school officials must differentiate
religious expression from otherwise prohibited clothing or
jewelry. According to the reasoning in Playfoot, a school can
draw the line at that which is mandated by students' religions. 6
The British court's reasoning-that chastity rings are not
mandated by Christianity, and thus not "intimately linked" to
religious belief-did not reject the notion that abstinence before
marriage is a religious belief, but rather denied that wearing a
chastity ring constituted an expression of that belief.77 As Parts
II and III reveal, a policy allowing religious exceptions for Sikhs
and Muslims while denying Christian students the freedom to
wear chastity rings would undermine the treatment of religion by
American courts and contradict the purposes behind free speech
and religious freedom.

II.

THE THRESHOLD QUESTION: RELIGIOSITY OF A RING

In this country the full and free right to entertain any religious
belief, to practice any religious principle, and to teach any
religious doctrine which does not violate the laws of morality
and property, and which does not infringe personal rights, is
7
conceded to all."

A.

"Religious"Belief and Practice

American courts defend the constitutional guarantees of
religious freedom by protecting the expression of even those
beliefs that are unacceptable, illogical, inconsistent, or
incomprehensible to others.7 9 On the other hand, judges will
inevitably impose their own pre-conceived parameters on
"religious" protection, and overextending religious freedom
can result in lawlessness by inviting false claims for
special treatment.
Although courts continue to deny the
appropriateness of determining whether particular expression is
religious," ° they have nevertheless engaged in judicial acrobatics
to arrive at an objective definition of "religion."
76 R (on the application of Playfoot) v. Governing Body of Millais School
(Playfoot), [2007] EWHC (Admin) 1698, 32 (Eng.), available at 2007 WL 2024853.
77 Id.
23-24.
78 Watson v. Jones, 80 U.S. 679, 728 (1871) (Miller, J.).
79 See Thomas v. Review Bd. of the Ind. Employ. Sec. Div., 450 U.S. 707, 714
(1981); see also Sutton v. Rasheed, 323 F.3d 236, 251 (3d Cir. 2003).
80 See Watts v. Fla. Int'l Univ., 495 F.3d 1289, 1298 (11th Cir. 2007).
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The Supreme Court announced a definition of religion in
United States v. Seeger,8 1 broadly recognizing as religious any
belief "based upon a power or being, or upon a faith, to which all
else is subordinate or upon which all else is ultimately
dependent." 2 At the other end of the spectrum, the Court
informed that the Religion Clauses do not protect secular beliefs,
such as those that are purely "philosophical and personal. 8 3 Ten
years later, in Africa v. Commonwealth of Pennsylvania,4 the
Third Circuit, synthesizing Supreme Court jurisprudence,
applied a three-part analysis for qualifying a belief system as
religious:
(1) Whether the claimed religion "consider[s] and
attempt[s] to come to terms with... 'ultimate' questionsquestions having to do with, among other things, life and death,
right and wrong, and good and evil"; 5 (2) whether the religion is
a "comprehensive" belief system, or "more than a number of
isolated, unconnected ideas";8 6 and (3) whether the religion has
the defining structural characteristics of a traditional religion,
such
as
"ceremonial
functions,
the
existence
of
clergy,... observance
of
holidays
and
other
similar
manifestations."8 7 While courts attempting to define beliefs and
practices as religious draw upon variations of these elements, 8
courts are far from agreeing upon a definition, and the imposition
of subjective judicial notions on questions of religious doctrine
remains problematic.
Courts analyzing the religiosity of particular practices for
First Amendment purposes have offered some support for the
proposition that only those practices mandated by a religion and
practiced by the group as a whole should be granted religious
protection. For example, the practice of wearing yarmulkes
fastened by bobby pins during school basketball games was
denied protection under the Free Exercise clause in that the
practice, as narrowly defined by the court to include the manner
of fastening by bobby pins, was not a "religious obligation" of
380 U.S. 163 (1965).
Id. at 176 (interpreting the Universal Military Service and Training Act).
83Wisconsin v. Yoder, 406 U.S. 205, 216 (1972).
662 F.2d 1025, 1031 (3d Cir. 1981).
85 Id.
at 1033.
1 Id. at 1035.
81
82

87

Id.

8 See, e.g., United States v. Meyers, 95 F.3d 1475, 1483 (10th Cir. 1996) (adding
the question of whether the religious beliefs proscribe moral or ethical behavior).
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Similarly, the Court in Wisconsin v.
Orthodox Judaism.8 9
9
Yoder, " allowing religious exception from a mandatory schoolattendance statute for home-schooling of Amish students,
emphasized its findings that home-schooling was practiced for
centuries by the Amish, "shared by an organized group,"
"intimately related to daily living," and even "mandated by the
Amish religion."9 1 Courts that have upheld the display of the
Cross or Star of David have also frequently noted that such was a
"long-standing practice" 92 of the claimant and a "universally
recognized"93 symbol of religion.
But other courts have expressly rejected that the number of
observers of a practice has any bearing on its "religious"
significance or that non-mandated practices are unworthy of
protection. This has been true for the definition of religion under
the Free Exercise Clause9 4 and under Title VII of the Civil Rights
Act,9 5 including in the educational setting. In Thomas v. Review
Board of Indiana Employment Security Division,9 6 an employee
expressed a protected religious belief by refusing to assemble
weapons at his job.97 The Supreme Court granted religious
protection despite findings that other Jehovah's Witnesses had
"no scruples" about doing the same work, which they found to be
"scripturally acceptable.""8 The majority voiced its concern that
free exercise is "not limited to beliefs which are shared by all of
the members of a religious sect."99 Similarly, addressing student
expression, a court held that an Indian student's hair length
89 Menora v. Ill. High Sch. Ass'n, 683 F.2d 1030, 1034 (7th Cir. 1982) (upholding
a school rule prohibiting hats to be worn during basketball for safety purposes).

90 406 U.S. 205 (1972).
91 Id. at 216-17.
9'2Draper v. Logan County Pub. Library, 403 F. Supp. 2d 608, 618 (W.D. Ky.

2005) (Star of David).
9 Murphy v. Bilbray, 782 F. Supp. 1420, 1429 (S.D. Cal. 1991) (Cross); see also
Greater Houston Chapter of the ACLU v. Eckels, 589 F. Supp. 222, 234 (S.D. Tex.
1984) ("That the cross and the Star of David are the primary symbols for
Christianity and Judaism respectively is beyond question.").
94 See supra notes 81-88 and accompanying text.
s1 42 U.S.C. § 2000e(j) (2000) ("[Rleligion includes all aspects of religious
observance and practice, as well as belief, unless an employer demonstrates that he
is unable to reasonably accommodate to an employee's... religious observance or
practice without under hardship on the conduct of the employer's business.").
96 450 U.S. 707 (1981).
9' See id. at 714.
98 Id. at 715 (internal quotation marks omitted).
9 Id. at 715-16.

2009]

INTIMATELY LINKED

qualified for religious protection against his school's uniform
policy, even though the student did not prove it was an
obligation. The judge reaffirmed that "plaintiffs are not stripped
of their right to free exercise of their own religious beliefs simply
because [the exercise] is not absolutely mandated."'10 0 Under
Title VII, an employee practicing the Kemetic religion in a
unique way-by wearing a wrist tattoo expressing his servitude
to Ra, the Egyptian God of the sun-was granted religious
protection such that his employer could not force him to cover
it.' 0 ' The court held that Title VII's definition of religion protects
"'more than ... practices specifically mandated by an employee's
Another court, finding religious discrimination
religion.'"102
under Title VII, held that a teacher's head covering, although
"ambiguous" in its message to others, qualified as "religious" in
that a belief or practice need not be "widely held or recognized by
others as religious"'1 3 in order to receive the protection intended
by the statute.
Analyzing the Chastity Ring
The threshold question of religiosity does not present an
insurmountable obstacle to proving viewpoint discrimination on
the basis of a school chastity ring ban. Although courts must be
certain not to grant protection where claimants invoke Religious
Clauses simply for the purpose of evading laws, the chastity ring
does not present such a case. Unlike a practice of eating only
raw foods based on a belief written by the claimant himself,0 4 or
a claim for possession of marijuana according to the religion of
the "Church of Marijuana, "105 sexual abstinence before marriage
is a documented ethical teaching of a traditional religion. 10 6 The
scriptural verse that was inscribed in part on Playfoot's ring,

B.

lO0Ala. & Coushatta Tribes of Tex. v. Trs. of the Big Sandy Indep. Sch. Dist.,
817 F. Supp. 1319, 1330 (E.D. Tex. 1993).
101 See Equal Employment Opportunity Comm'n v. Red Robin Gourmet Burgers,
Inc., No. C04-1291JLR, 2005 WL 2090677, at *3 (W.D. Wash. Aug. 29, 2005).
102 Id. at *3 n.4 (quoting Heller v. EEB Auto Co., 8 F.3d 1433, 1438 (9th Cir.
1993)).
103 Equal Employment Opportunity Comm'n v. Reads, Inc., 759 F. Supp. 1150,
1159-60 (E.D. Pa. 1991).
104 See Africa v. Pennsylvania, 662 F.2d 1025, 1030-31 (3d Cir. 1981).
100 United States v. Meyers, 95 F.3d 1475, 1480 (10th Cir. 1996).
817 F. Supp. at 1329 (listing
106 See Ala. & Coushatta Tribes of Tex.,
Christianity alongside Judaism, Hinduism, and Islam as a "traditional" religion
entitled to First Amendment protection); supra note 2 and accompanying text.
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providing that to reject sexual morality is to reject God, proves
that sexual abstinence before marriage is a fundamental tenet of
her Evangelical Christian faith. 117 The religiosity of the belief
was also uncontroverted by the Playfoot court. 0 8
The fact that Christians practice abstinence before marriage
without wearing purity rings does not negate the religious nature
of the expression.
The holding in Thomas rejected that
expression can be defined by reference to the actions of other
believers. 10 9 Determining whether expression should be given
religious protection on the basis of the number of followers,
moreover, would neglect intrafaith differences, require courts to
investigate into the ways in which believers practice their faith,
and draw arbitrary lines to determine at which point a practice is
sufficiently widely conducted. Even if the court could possibly
determine the number of Christians who wear purity rings, for
instance, the number may not foreclose a finding that the ring is
becoming universally recognized. In fact, SRT members account
for at least 100,000 students that do currently express Christian
beliefs in abstinence by wearing chastity rings, and additional
rings are obtained through religious organizations and retail
stores in the United States and internationally.1 10
An argument that the ring would not constitute religious
expression because it is not effectively conveying the religious
belief would be without merit. That the message of Christian
affiliation appears on a ring, rather than on a traditionally
recognizable medium, such as a necklace, would not preclude the
court from affording religious protection. In Chalifoux v. New
Caney Independent School District,"' for example, the fact that
students wore rosary beads around their necks, which was not an
accepted Christian practice, did not detract from the message of
Christian affiliation conveyed. 2 Although a police officer was
prohibited from wearing a cross in a non-traditional manner, as a
107

See supra note 12 and accompanying text.
R (on the application of Playfoot) v. Governing Body of Millais

108 See

School (Playfoot), [2007] EWHC (Admin) 1698,
23-24 (Eng.), available at 2007
WL 2024853 (disputing whether the ring was an expression of the belief, rather than
whether the belief was religious), available at 2007 WL 2024853.
'09 See Thomas v. Review Bd. of Ind. Employment Sec. Div., 450 U.S. 707, 714
(1981).
110 See Rosenbloom, supra note 13; supra note 12 and accompanying text.
'11 976 F. Supp. 659 (S.D. Tex. 1997).
112

See id. at 665.
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pin on his uniform, in Daniels v. City of Arlington,1 13 the court
applied the test for public officials, whose speech may be
regulated more closely than that of students.
The court in fact
never intimated that the expression would be difficult to
understand," 5 and it additionally noted that the officer could
display his religious message in another non-traditional way,
namely as part of a bracelet or ring.1 6 Thus, the written
scriptural verse or the symbol of the cross on a purity ring,
accentuated by the symbolic nature of the ring itself, effectively
communicates the student's message even if displayed in a nontraditional manner.
In any event, the requirement that
expression must be understandable by its audience is an explicit
threshold requirement of "expressive conduct" under O'Brien,
7
rather than of pure speech."1
Under viewpoint discrimination cases, wearing purity rings
need not be an actual religious practice, but only speech from a
religious perspective, to pass the religiosity threshold. State
restrictions on the use of license plates for religious statementsclearly not a mandated practice of religion-illustrate the
flexibility permitted in defining religious viewpoints."18 License
plate phrases such as "GODZGUD," "BIBLE," and "ICOR14"
were considered subsets of "religious speech," such that Virginia's
Department of Motor Vehicles ("DMV") engaged in viewpoint
discrimination when it restricted only the first of the three. 119
Similar to license plates citing "ICOR14," SRT chastity rings are
inscribed with "1 Thes 4:3-4. " "20 Both fit the court's description of
religious viewpoints in that they at least make "referenceO to
religion." '' Another court has confirmed that a Vermont DMV's
policy of looking to the applicant's subjective intended meaning is

246 F.3d 500 (5th Cir. 2001).
See id. at 503-04.
"I1See id. at 506 (stating that the employer conceded that the pin was a
religious symbol).
116 See id. at 501.
117 See supra notes 30-47 and accompanying text.
118 See Byrne v. Lunderville, No. 1:05-CV-15, 2007 WL 2892620, at *5 n.7 (D. Vt.
Sep. 28, 2007). The cases cited treat license plates as nonpublic fora for private
speech, but it should be noted that there is a split among the circuits as to whether
specialty plates are actually government speech. See id.
19 Pruitt v. Wilder, 840 F. Supp. 414, 418 (E.D. Va. 1994).
121 See supra note 2 and accompanying text.
121 See Pruitt,840 F. Supp. at 418.
113
114
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an acceptable method for distinguishing religious speech.'2 2
According to this view, even a chastity ring without the overtly
religious biblical reference would withstand the religiosity
Just as "ANGEL" is ambiguous and would be
threshold:
categorized as religious if the applicant claimed it to be so, 123 a
message of abstinence that the speaker claims emanates from his
religious beliefs would similarly qualify as the expression of a
religious viewpoint.
Qualifying the purity ring as an expression of a religious
viewpoint exposes the Playfoot school district's policy as
unconstitutionally discriminatory. The school's uniform policy in
Playfoot resembles the policy in Kiesinger v. Mexico Academy &
Central School,1 24 which discriminated based on viewpoint. In
practice, both policies provided particular religions unequal
access to a medium of expression. The policy enforced by the
school in Kiesinger allowed speakers to inscribe references to
"God" and the "Methodist Church" on a school walkway, but it
prohibited an Evangelical speaker from inscribing the message
"Jesus Saves, John 3:16. "1121 The court held that the reference to
Jesus constituted a "specific religious viewpoint" on the otherwise
permissible subject of God, and thus could not be eliminated
without a "compelling" interest. 126 Similarly, the Playfoot school
permitted Sikhs to wear Kara bangles, 27 which express religious
affiliation and serve as "a symbolic reminder of the various
aspects of the Khalsa Sikh faith" through jewelry. 2 ' A policy
prohibiting jewelry that expresses religious affiliation and
symbolizes a vow of chastity, an aspect of faith for Christians,
Linethen, similarly amounts to religious discrimination.

122

See Byrne, 2007 WL 2892620, at *6.

123

See id.

427 F. Supp. 2d 182 (N.D.N.Y. 2006).
See id. at 186-88, 194-95. Other removed messages included "Jesus Saves,"
"Ye Must Be Born Again, Jesus Christ," "Jesus Christ The Only Way!, Rev. Ron
Russell," "Jesus Loves You, Susie Russell," and "Jesus Christ is Lord, Rev. Ron
Russell." Id. at 185-86.
126 Id. at 194-95. The court concluded that the state did not have a "compelling
state interest" where it did not provide any evidence of its assertion that the speech
need be eliminated for its potential to cause "disruptions to the school's pedagogical
mission." Id. at 195.
127 See R (on the application of Playfoot) v. Governing Body of Millais School
(Playfoot), [2007] EWHC (Admin) 1698, $ 41 (Eng.), available at 2007 WL 2024853.
128 See Ira C. Lupu, Of Time and the RFRA: A Lawyer's Guide to the Religious
Freedom RestorationAct, 56 MONT. L. REV. 171, 205 n.130 (1995).
124
125
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drawing that eliminates references to specific deities, like that
conducted in Keisinger, constitutes viewpoint discrimination in
that it allows free reign of expression for only those religions that
do not center around deities. 129 So, too, is distinguishing speech
by religious mandate a discriminatory test for application in
America's schools. 3 °
A school enforcing a policy like that in Playfoot would fail in
proving the necessary "compelling interest" to prohibit Christian
expressions of abstinence. Requiring the government to show a
compelling interest to regulate the viewpoints of speakers
protects the "constitutional norms" of equal treatment and
unrestricted flow of competing speech.'
The interests advanced
by the school for its "no jewelry" uniform policy-to foster school
identity, allegiance, discipline, and equality; to minimize the
pressure of wealth differences; to reduce bullying; to promote
high standards of achievement; and to promote health and
safety132-do not "compel" the school's discriminatory policy. The
purposes listed do not account for why chastity rings, but not
Sikh bracelets, need to be restricted: Both seem equally likely (or
unlikely) to show wealth differences, create bullying, or cause
health or safety problems. Moreover, evidence that a statement
endorsing sexual abstinence threatens the health or lowers the
standards of teenage girls would be nearly impossible to supply.
Dictum in Hazelwood, providing that a school would have a
reasonable basis for prohibiting a newspaper article speaking
"frank[ly]" about birth control to 14-year-olds, suggests that a
school ban on chastity rings that similarly seeks to prohibit
discussion of sex might withstand rational basis scrutiny. 133 The
court in Karr v. Schmidt,134 upholding a school restriction on hair
length, however, stated that where a student's fundamental

129 See Pruitt v. Wilder, 840 F. Supp. 414, 418 (E.D. Va. 1994). The court
suggested that the "no deity" policy burdened Christian speakers more than
Buddhist speakers because Christianity centers on the existence of a deity, whereas
Buddhism does not make reference to a religious deity. Thus, Buddhists could more
fully express their religious faith through the mode of expression of the license
plates. See id.

l30 See infra Part III.

See Employment Div. v. Smith, 494 U.S. 872, 885-86 (1990).
See Playfoot, [2007] EWHC 1698, 36.
3 See Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 274-75 (1988).

131

132
134

460 F.2d 609 (5th Cir. 1972).
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religious freedom is at stake, the applicable standard of review

becomes much more "rigorous. "135
A school satisfies the "compelling interest" standard where
the restriction is necessary to avoid an Establishment Clause
violation. 136 The dictates of the "separation between Church and
State" would not, however, compel a school to prohibit students
from silent expressions of abstinence. Although students would
wear the ring during school hours, 137 the school would in no way
lend its resources or name to the ring, or otherwise sponsor the
students' private speech. 138 Therefore, there would be "no
realistic danger that the community would think that the
District was endorsing" the Christian religion. 139 In fact, the
government may risk violating the Establishment Clause by
failing to protect the chastity ring: A policy such as that in
Playfoot, selectively accommodating Sikhism and Islam but
failing to allow Christian expression of the same type, risks
violating the "neutrality" principle of the Establishment Clause
by creating an appearance of endorsing one religion over
another. 140
III. INADEQUACIES OF THE "INTIMATELY LINKED" STANDARD
It is not within the judicial ken to question the centrality of

particular beliefs or practices to a faith, or the41 validity of
particularlitigants'interpretationsof those creeds.1

A.

Unworkable

While bright lines simplify decision-making for judges and
school authorities, the right to religious expression is too
important, and religious concepts are too amorphous, to be
limited by inflexible standards in the interest of efficiency.
135 See id. at 616.
136 See Lamb's Chapel

v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 394
(1993). The Supreme Court recently suggested that deterring student drug use may
also satisfy the "compelling interest" test. See Morse v. Frederick, 127 S.Ct. 2618,
2621 (2007).
137 Cf. Good News Club v. Milford Cent. Sch., 533 U.S. 98, 113 (2001) (finding no
Establishment Clause violation where religious expression occurred after school
hours).
138

See id.

139 Lamb's Chapel, 508 U.S. at 395.
140
141

See Everson v. Bd.of Educ., 330 U.S. 1, 15 (1947).
Hernandez v. Comm'r, 490 U.S. 680, 699 (1989).
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Granting religious exception for only those students whose
expression is "intimately linked" to their beliefs by religious
obligation appears to create a relatively bright line for
enforcement and judicial review; in practice, such a test would
prove unnecessarily burdensome.
The line between choice and mandate within religions is
frequently anything but bright. Orthodox and reformed sects
envision their religious obligations differently. 142 Even within
sects, the interpretational
nature of scripture, often
metaphorical, symbolic, and parabolic, obfuscates religious
mandate. Had the British court probed the school's finding that
Muslim women must wear the Hijab, for example, it would have
discovered that followers, and even religious experts, have
difficulty answering the question. 4 3 A relevant passage from the
Qu'ran, reading, "[BIelieving women ... should lower their gaze
and guard their modesty; that they should not display their
beauty and ornaments except what (must ordinarily) appear
thereof; that they should draw their veils over their bosoms and
not display their beauty except to their husbands," 4 4 suggests
different meanings.
Read metaphorically, it requires only
wholesome behavior, leaving to individual preference the
wearing of the Hijab.145 Still others find a mandate to wear the
headscarf, but not the entire dress. 46 Since oracles of religious
faith are unavailable for consultation, the Playfoot test evades
objectivity, resulting in arbitrary and potentially discriminatory
decision making.
Although the Playfoot court avoided dabbling in religious
doctrine, its deference to the school's written policy similarly
142 A Joint Study conducted in response to the decision in Goldman v.
Weinberger, 475 U.S. 503 (1986), superseded by statute, Religious Land Use and
Institutionalized Persons Act of 2000, 42 U.S.C. §§ 2000cc-2000cc-5 (2002), as
recognized in Cutter v. Wilkinson, 544 U.S. 709 (2005), concluded that "'many'
Orthodox Jewish men wear a head covering at all times" and that "Reform Judaism
imposed no dress or appearance restrictions." Dwight H. Sullivan, The Congressional
Response to Goldman v. Weinger, 121 MIL. L. REV. 125, 126 n.7 (1988).
14 See Christina A. Baker, Note, French Headscarves and the U.S. Constitution:
Parents, Children, and Free Exercise of Religion, 13 CARDOZO J.L. & GENDER 341,
359 (2007).
144 Qur'an 24:31 (Yusufali trans.).
145 See Jessica Fourneret, Note, France:Banning Legal Pluralismby Passinga

Law, 29 HASTINGS INT'L & COMP. L. REV. 233, 243 (2006) ("Others proclaim that to

wear the veil is a personal choice, made by the individual woman.").
146 See id.

140
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allows for discrimination. As arms of the government, neither
should school districts, responsible for students of many diverse
faiths, decide which items are "intimately linked" by religious
obligation to students' religions. In Playfoot, the court accepted
the school's findings that the Hijab and Kara bangles are
mandated by religion, while the chastity ring is not. 4 ' To satisfy
itself that the school fairly restricted the chastity ring, the court
simply consulted the school's written guidelines. 4 As a policy
matter, ruling without hearing evidence as to the religious
mandate of the excepted expression would allow schools to
enforce intentionally discriminatory policies. In other words, a
school could find a cross, but not a Star of David, to be "required"
by religion and write this into the uniform policy without fear of
Clearly, without conducting its own
judicial review.
investigation into the requirements of Catholicism and Judaism,
the court would be proceeding in a dangerous direction toward
allowing religious discrimination by school districts.
B.

Against FirstAmendment Jurisprudence

American decisions on religious expression contradict
adopting the Playfoot test. Emphasizing the fluidity of the
concept of religion, courts have repeatedly denied judiciary
authority and capacity to construe religious doctrine.'49 In
application, the test contradicts well-established First
Amendment principles. 5 ° It is beyond dispute, for example, that
the First Amendment extends to individuals the right to wear a

147 See R (on the application of Playfoot) v. Governing Body of Millais School
38, 41 (Eng.), available at 2007 WL
(Playfoot), [2007] EWHC (Admin) 1698,
2024853.
148 See id.
41 (stating that the school's draft summary of religious clothing
requirements did not mention Sikh bangles, but the decision to allow Muslim Hijab
was consistent with the views expressed in the guidelines).
141 See, e.g., Daniels v. City of Arlington, 246 F.3d 500, 505 (5th Cir. 2001) ("[I]t
is improper for a court to assess what activities are mandated by religious belief.");
Africa v. Pennsylvania, 662 F.2d 1025, 1031 (3d Cir. 1981) ("Judges are ill-equipped
to examine the breadth and content of an avowed religion; we must avoid any
predisposition toward conventional religions so that unfamiliar faiths are not
branded mere secular beliefs.").
150 See, e.g., Ala. & Coushatta Tribes of Tex. v. Trs. of the Big Sandy Indep. Sch.
Dist., 817 F. Supp. 1319, 1330 (E.D. Tex. 1993) ("[Pllaintiffs are not stripped of their
right to free exercise of their own religious beliefs simply because wearing one's hair
long is not absolutely mandated by the Tribe or its religious or cultural leaders.").
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cross or display a Menorah or Star of David."," Nevertheless, a
claimant would be hard-pressed to prove that such is required by
his religion. Assuredly, no mandate to wear the crucifix as a
necklace appears in the Bible. Furthermore, while less a concern
for Britain under
article
9,152 Establishment
Clause
jurisprudence suggests that the Playfoot test might offend the
separation between church and state in America. In unearthing
religious mandates according to the Playfoot test, the
government may "involve itself in religious matters to an
inordinate degree." 53 Applied to allow exceptions for Sikhs but
not Christians, the test also raises the concern as to whether
accommodating select religious groups impermissibly "aid[s]" or
15 4
shows preference for "one religion over another."
More importantly, a test allowing only those practices
"mandated" by religion fails to appreciate the purposes behind
heightened protection for "religious" expression. The Playfoot
test bestows limited freedom by allowing religious expression
only when "mandated," or where the believer would otherwise be
forced to risk his soul; the Constitution, rather, views religious
freedom as respecting individual dignity by promoting acceptance
of all religions and practices. 55 Denying freedom to express
matters of "fundamental importance" to the claimant, such as a
belief in God or a set of morals and obligations by which to live,
the British test limits individuals' ability to be "authors of their
"I See Congregation Lubavitch v. City of Cincinnati, 997 F.2d 1160, 1164 (6th
Cir. 1993) (stating that it can hardly be argued that a Cross or Menorah is not
protected as symbolic religious expression); Nichol v. ARIN Intermediate Unit 28,
268 F. Supp. 2d 536, 557 (W.D. Pa. 2003) (noting that a Cross or Star of David is
speech by which the wearer conveys religious belief or affiliation).
152 See EVANS, supra note 6, at 22 ("In order to develop a theory that is more
relevant in the European context ... it is necessary to consider arguments in favour
of freedom of religion or belief that do not rely on strict separation between Church
and State.").
153 Sherr v. Northport-East Northport Union Free Sch. Dist., 672 F. Supp. 81,
90-91 (E.D.N.Y. 1987) (holding that requiring the government to decide whether a
religion was "bona fide" for the purpose of receiving a statutory exemption to a
school vaccination policy violated the Establishment Clause).
154 Everson v. Bd. of Educ., 330 U.S. 1, 15 (1947); see also Sullivan, supra note
142, 148 (finding that selective accommodation of some religious groups for
exception to uniform policies in the military "might be held unconstitutional" under
the Establishment Clause).
' See BUREAU OF DEMOCRACY, HUMAN RIGHTS & LABOR, U.S. DEPT. OF STATE,
2007 EXECUTIVE SUMMARY: INTERNATIONAL RELIGIOUS FREEDOM REPORT 2007
(2007), available at http://www.state.gov/g/drl/rls/irf/2007/90080.htm ("[I]t is critical
that governments foster an environment of respect and tolerance for all people.").
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own lives."156 In the United States, courts have recognized that
"[i]any cherished religious practices are performed devoutly by
adherents who nonetheless do not... insist that those practices
are mandated, 15 7 and thus have demanded that where religious
matters of ultimate concern to the believer are at stake, courts
should err "on the side of religious freedom."158
C.

Unnecessarily Restrictive

An appropriate judicial approach to religious expression
would better appreciate the Religion Clauses' intent to foster
individual autonomy by allowing schools to restrict religious
expression only when necessary to protect students' health,
safety or welfare, or to prevent infringement upon the freedoms
of others. 159 A test that fully accounts for the fundamental
importance of religious beliefs to claimants and corresponds with
the capacity of judges and school authorities should be applied to
all student claims of religious expression.
A less restrictive test than that applied in Playfoot can
provide adequate leeway for school authorities to protect their
students as they see fit. School authorities fear expanding
religious exceptions so widely that they cover non-religious
expression and dilute school policies beyond recognition. 160 In
selecting "mandated" religious practices for exception, however,
school districts enter unfamiliar territory and inevitably restrict

156

EVANS, supra note 6, at 30.

157

Levitan v. Ashcroft, 281 F.3d 1313, 1320 (D.C. Cir. 2002).

158

United States v. Meyers, 906 F. Supp. 1494, 1501 (D. Wyo. 1995), affd, 95.

F.3d 1475 (10th Cir. 1996).
"I The view that government should refrain from restricting individual action
except to the extent it directly harms other individuals is supported, albeit much
more broadly than within the area of religious expression alone, in JOHN STUART
MILL, ON LIBERTY 11 (Curren V. Shields ed., The Liberal Arts Press 1956) (1859)
("[Tihe only purpose for which power can be rightfully exercised over any member of
a civilised community, against his will, is to prevent harm to others."). Article 9 of

the Human Rights Act also supports that freedoms should be limited only when

"necessary in a democratic society... for the protection of... the rights and
freedoms of others," suggesting that a vague desire to promote "allegiance" in schools
1,
proves insufficient for restriction. Human Rights Act, 1998, c. 42, sched. 1,
(U.K.) (emphasis added).
160 See R (on the application of Playfoot) v. Governing Body of Millais School
36-38 (Eng.), available at 2007 WL
(Playfoot), [2007] EWHC (Admin) 1698,
2024853.
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some expression that claimants sincerely regard as religious.16 1
By protecting any expression that the student reasonably
believes to be based on a genuinely-held religious conviction,
of
courts, and thus school districts, can avoid depriving students 162
expression.
religious
to
right
constitutional
their
Simultaneously, by disregarding claims obviously based on a
pretext of religion, and rejecting any religious claim that conflicts
with safety, health, moral decency, or constitutional liberties of
students, officials can avoid overextending policy exceptions.
Rather than force school authorities to determine matters of
religion, this test allows officials to rely on knowledge of the
school environment to decide which expression should be
restricted.
Although such a test would undoubtedly qualify more
expression as religious, it would not open the door for students to
claim that just any item is entitled to religious exception. The
first safeguard is the requirement that the religious belief be
"genuinely and sincerely held" 6 3 to be fundamentally important
to the claimant. Expression is not based on religious belief where
the court can infer from the claimant's words and actions that
64
the belief is not actually of fundamental importance to him.
Thus, schools would have grounds to disqualify expression where
the claimant conveniently began following the religion upon
learning of the prohibition, recently researched religious beliefs
that he knew might afford him protection, 65 frequently behaved
contrary to his professed belief, or neglected to claim religious
reasons when disciplined for similar expression in the past.
Second, the expression cannot be so unrelated to the belief that it

161 See Levitan, 281 F.3d at 1320 ("Many cherished religious practices are
performed devoutly by adherents who nonetheless do not... insist that those
practices are mandated.").
162 A subjective test to determine whether the expression is "religious" has been
upheld in viewpoint discrimination cases. See, e.g., Byrne v. Lunderville, No. 1:05CV-15, 2007 WL 2892620, at *6 (D. Vt. Sept. 28, 2007).
163 Courts often ask whether the belief is sincerely held. See, e.g., Farina v. Bd.
of Educ., 116 F. Supp. 2d 503, 507 (S.D.N.Y. 2000).
164 Although the court in Farinadetermined that the belief was not "religious,"
its inquiry focused on whether the claimant actually held the belief as
fundamentally important to him. See id. at 508-09 (noting that claimant could not
verbally express the specific belief and gave conflicting testimony).
165 See id. at 508 (finding alleged beliefs to be "borrowed from outside sources" in
an effort to obtain an exemption).
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could not reasonably be deemed to express the belief.166 Thus, a
student with a genuinely held religious belief in abstinence could
not permissibly violate a dress code by wearing a short skirt, for
example, as the student could not "reasonably" believe that the
skirt constitutes conduct expressing a belief in sexual abstinence.
Since some claimed expression might be completely foreign such
that the court cannot tell whether it is reasonable, expert
evidence could be introduced to determine whether the
expression could reasonably be deemed to symbolize the belief.
The low reasonableness standard on this issue ensures that
intra-faith differences and scriptural interpretations presented
by experts do not require a conclusive factual determination of
the issue by the judge and do not necessarily foreclose religious
protection. Although experts disagree as to whether Muslim
women must wear the Hijab, for example, the fact that many
experts believe it to be mandated would be sufficient for a court
to conclude that the claimant reasonably expressed a religious
belief by wearing it. 167 A relevant verse from a religious text

inscribed on a ring should reasonably be deemed expressive of a
student's belief in commitment to God through sexual abstinence.
Finally, the most important tool schools can utilize to
safeguard their policies is to determine whether restrictions
protect the safety, health, and other individual freedoms of
students. In order to allow school districts to predict judicial
decisions-and thus to spend more time teaching than resolving
policy violations-sufficiently compelling school interests should
168
be defined to include the individual freedoms of other students.
Safety hazards are often cited as compelling for religious
restriction, but schools should be required to present some
evidence that the restriction in fact furthers the interest, since
"measures that burden the free exercise of religion must be

This might fairly be called a test that the expression is "intimately linked" to
the professed belief but should not include whether the expression is linked "by
religious obligation." The distinction is made in EVANS, supra note 6, and the new
test was whether the expression actually "gave expression" to the belief.
167 See supra notes 141-144 and accompanying text.
16 Article 9 of the Human Rights Act defines interests necessary to democracy
to include "public safety,... the protection of public order, health or morals,
or... the protection of the rights and freedoms of others." Human Rights Act, 1998,
c. 42, sched. 1, 1, art. 9(2) (U.K.).
166
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justified by something more substantial than speculative
169
assertions of potential injury."
Significantly, school authorities can more easily and
accurately determine whether a student actually holds a belief
and whether the safety and health of students necessitates
certain restrictions than whether sets of beliefs are "religious"
and particular practices are "mandated" by those religions.1 7 ° In
accordance with precedent, dangerous expression such as
religious knives"' or the use or promotion of marijuana in
school,1 72 could permissibly be restricted by school policies
without judicial determinations that the underlying beliefs are
not "religious." Indeed, although religious and of genuine
fundamental importance to the claimant, some practices or
expressions simply must be prohibited for the protection of
equally important safety, health, and liberty interests of others.
Student expressions of Christian beliefs in sexual abstinence
simply do not present such a case.
CONCLUSION

The Free Speech and Religion Clauses of the First
Amendment of the United States Constitution foster democracy
and pluralism by protecting individual autonomy from
potentially overreaching actions of the government. The school
environment, where personalities and minds are first developing,
requires that expression and conduct derived from personal and
religious beliefs be regulated in accordance with the values of
local districts. On the other hand, governmental officials in the
courtroom and in the classroom should be wary of depriving
students of the marketplace of ideas and wealth of religious
diversity that contribute to learning.

169 Menora v. Ill. High Sch. Ass'n, 683 F.2d 1030, 1038 (7th Cir. 1982) (Cudahy,
J., dissenting).
170 Remmers v. Brewer, 361 F. Supp. 537, 540 (D.C. Iowa 1973) (suggesting that
devising a comprehensive definition of religion is impossible), af/d, 494 F.2d 1277
(8th Cir. 1974).
171 See generally Dipanwita Deb, Note, Of Kirpans, Schools, and the Free
Exercise Clause: Cheema v. Thompson Cuts Through RFRA's Inadequacies, 23
HASTINGS CONST. L.Q. 877 (1996) (analyzing Sikh students' rights to wear religious
knives called "kirpans" to school).
172 Morse v. Frederick, 127 S. Ct. 2618, 2621, 2624 (2007) (upholding a school's
restriction of a banner displaying the words "Bong Hits 4 Jesus," as it promoted
illegal and mind-altering activity).
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In allowing students to preserve the dignity of their religious
beliefs and expressions, which the Framers saw fit to protect in
an additional First Amendment clause, the government should
respect its recurring dicta by refraining from determining any
belief to be nonreligious. Governmental determinations that
individuals' beliefs do not qualify as "religious" offend the First
Amendment guarantee of freedom of religious belief, which,
contrary to that of religious action, always reigns absolute.
Rather, school officials should rely upon their expertise of the
school environment to determine which religious expression
threatens the health, safety, or individual liberties of other
individuals in the school. Rather than investigate religious
doctrine, courts should ask whether the student's act or speech
reasonably expresses the religious belief, whether the belief is
sincerely held, and whether evidence shows that the school's
restriction fosters the interests claimed.
A judicial test that abandons existing attempts to objectively
define "religious" beliefs and expressions would allow for more
stability in the law, decrease subjectivity by judges, and thus
reduce potential for discrimination in the all-important area of
religion.
By keeping religious determinations out of the
courtroom, religious expressions can flourish elsewhere in the
public sphere. Students expressing religious beliefs in sexual
abstinence before marriage by wearing small rings in the
classroom, rather than threatening safety and welfare in the
school environment, lead to discussion and debate and encourage
safe decision making for other students. Restricting purity rings
from the very environment in which the message would be most
beneficial would offend notions of free speech and religious
freedom, as well as constitute poor policy-making by America's
school districts.

