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and the “moral” are unsustainable.!® The religiously uncertain may be
“confused,”3! but that is not necessarily a matter of regret. Confusion is
the result of the partial loss of a particular religious tradition. There
have been enormous benefits to that partial loss.!32 And uncertainty was
the inevitable response to the “secularization” of ethical discourse un-
der the pressures of religious pluralism, as direct appeals to apodictic
religious authority no longer commanded general, let alone universal,
assent.!33

What is regrettable is the renunciation of any desire to understand
the history of one’s own religious tradition or others’, the reasons for
its (partial) abandonment, and what, if anything, it can continue to of-
fer in the development of one’s civic and moral sensibilities. These tra-
ditions of belief and practice ought not to be repudiated unthinkingly

130 See Steven D. Smith, The “Secular, ” the “Religious,” and the “Moral”: What Are We Talk-
ing About?, 36 WAKE ForesT L. Rev. 487, 487-88 (2001). It is frequently said that the
United States is a very religious nation; polls consistently indicate that roughly ninety per-
cent of Americans believe in God and that church attendance and membership continue
to be relatively high. Se¢ BArRrRy A. KosMIN & SEYMOUR P. LacHMAN, ONE NATION UNDER
Gop: RELIGION IN CONTEMPORARY AMERICAN SOCIETY 9 (1993) (noting that approxi-
mately 58% of Americans believe that religion is “very important” and approximately 94%
believe in God or a “universal spirit”); NoRrD, supra note 2, at 2; Norp & HAVNES, supra
note 2, at 1; Wexler, supra note 3, at 1161. Professor Robert Putnam has pointed out, how-
ever, that although “religion is today, as it has traditionally been, a central fount of Ameri-
can community life and health,” “[c]areful comparisons of survey responses with actual
counts of parishioners in the pews suggest that many of us ‘misremember’ whether we
actually did make it to services last week.” ROBERT D. PurNaM, BowLiNG ALoNE: THE CoL-
LAPSE AND REVIVAL OF AMERICAN COMMUNTITY 71, 79 (2000). Whatever the statistical real-
ity, these studies point to a substantial number of citizens who are uncertain about their
religious commitments.

131 Smith, supra note 130, at 503.

132 See MACEDO, supra note 22, at 132-38 (discussing the “transformative ends” of lib-
eral democracy with respect to certain commitments of Roman Catholicism). I disagree
with Professor Macedo, however, when he seems to argue that all “vertical’ patterns of
authority” —such as those found in Roman Catholicism (but certainly not only there)—
are inconsistent with liberal democracy. See id. at 132-33. Liberal democracy depends upon
such patterns to a degree that Macedo seems unwilling to concede. And it is also true that
individual liberty often does not increase as religious belief becomes more “individualistic”
and less hierarchical. See HAMBURGER, supra note 23, at 484-85 (“That American majorities
used the separation of church and state to impose their vision of their religion and their
Americanism upon religious minorities is a sober reminder that as religious liberty be-
comes more individualistic, it does not necessarily increase individual liberty.”). Neverthe-
less, Macedo's general claim that liberal democratic values have had a moderating force on
certain unappealing religious commitments seems to be an accurate account of a positive
development. See MACEDO, supra note 22, at 132-38.

183 STouT, supra note 90, at 93-100. Stout helpfully distinguishes between “seculariza-
tion” —the fact that people can no longer take religious premises for granted in ethical
discourse—and “secularism” —the ideological commitment to a state insulated from the
effects of religious convictions. See id. at 97.
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because of unexamined assumptions that religion simply has no place
in public schools, or that it is too difficult to teach about it constitu-
tionally. This is not to deny that someone may ultimately decide that
one’s own or others’ religious traditions should be rejected; on the con-
trary.!34 Yet even more so than for those that have already unequivocally
rejected or embraced religion, religious learning is valuable for the un-
certain who depend in pectore, perhaps even in ways that they would not
consciously acknowledge, upon religious concepts to support their
moral intuitions and commitments. Religious learning is, therefore, a
vital component of the internal mode of the conversation of civic and
moral learning.

It may be helpful to provide two examples of the relationship of
religious learning to the internal mode. These examples, both of which
discuss Christian beliefs, are merely illustrations. As a historical matter,
Christianity has been the dominant religion with which liberal democ-
racies have engaged. Analytically, however, other religious traditions
may be capable of illustrating this relationship equally well or better.

Professor Michael Perry has argued controversially that the liberal
democratic commitment to the essential dignity of every human being
can only be adequately justified through the prism of religious belief.13%
“Why do all human beings have inherent dignity?” asks Perry.!36 “In
virtue of what do all human beings have it?”137 Perry answers from the
perspective of an ecumenical Christian: “By becoming persons who love
one another, we fulfill—we perfect—our created nature and thereby
achieve our truest, deepest, most enduring happiness.”3 Perry claims
that this response provides an adequate ontological foundation— “au-
thentic well being” —for the commitment to intrinsic human dignity
because it “speciffies] the source of normativity—the source of the
‘should’ in the claim that no one should violate any human being.”13?

134 This was Mill’s point. Se¢ supra note 32.

135 See generally Michael J. Perry, The Morality of Human Rights: A Nonreligious Ground?, 54
Emory LJ. 97 (2005) [hereinafter Perry, Morality of Human Rights]. Professor Perry has
addressed this particular concern before and since. See, e.g., Michael ]. Perry, Is the Idea of
Human Rights Ineliminably Religious?, 27 U. RicH. L. Rev. 1023, 1035-50 (1993); Michael ].
Perry, Morality and Normativity, 13 LEcaL Tueory 211, 218-30 (2007); Michael J. Perry,
What is “Morality” Anyway?, 45 ViLL, L. REv. 69, 74-88 (2000); see also MICHAEL |. PERRY,
THE IpEA OF HUMAN RIGHTs: FOUR INQUIRIES 11-41 (1998). As will become clear, I doubt
that one need accept a position as strong as Perry’s to see the value of religious learning
for the development of one’s civic and moral sensibilities.

136 Perry, Morality of Human Rights, supra note 135, at 105.

197 I,

18 1d. at 114.

139 Id. at 114-15,
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Perry is not out to show that only religious believers are capable of af-
firming the commitment to human dignity; surely this is not true, as
many atheists and agnostics affirm just this belief.!® Nor is Perry argu-
ing that all religious believers affirm human dignity in virtue of being
religious; again, that plainly would be false, as there is no necessary
connection between religious belief and human dignity.!#! “The point,”
says Perry, “is that the ground one who is not a religious believer can
give for the claim that every human being has inherent dignity is ob-
scure,”42

In elaborating upon that obscurity, Perry probes Ronald Dworkin’s
arguments for human dignity. Professor Dworkin claims that every per-
son is a “creative masterpiece” of both “natural and human creation,”
and that this status translates to a norm of inviolability.!4® For Dworkin,
the source of the status is “the value ‘we’ attach to every human being
understood as a creative masterpiece.”# But, says Perry, Dworkin’s
“we” is a fiction founded on a consensus that has never existed.!*> And
even if one agrees that every human being is a creative masterpiece,
one need not attach much value to that person in consequence.l% A
“masterpiece” is generally associated with aesthetic, not moral, excel-
lence (as Dworkin recognizes).14’ Some people, moreover, seem much
more like masterpieces than others, and it is unclear on this account
why their differences should be ignored in measuring their essential

dignity.!48

140 See generally id.

141 See generally Perry, Morality of Human Rights, supra note 135.

142 Id. av 126.

13 Id. at 136 (quoting RoNALD DWOREIN, LIFE's DOMINION: AN ARGUMENT ABOUT
ABORTION, EUTHANASIA, AND INDIVIDUAL FREEDOM 78, 82-83 (1993)).

144 J4.

15 Id. (“Many people do not attach much or even any value to every human being; in-
deed, many people disvalue some human beings.”). Of course, Perry’s own religiously
anchored, ecumenical Christian approach to the inviolability of every human being is not
shared universally, but he does not make such ambitious claims for it. See id. at 103-18.

16 See Perry, Morality of Human Rights, supra note 135, at 136-37.

147 See DWORKIN, supra note 143, at 83—84.

148 Professor Dworkin writes that human life demands respect because of the

complex creative investment it represents and because of our wonder at the
... processes of nation and community and language through which a hu-
man being will come to absorb . . . cultures and forms of life and value, and,
finally, when mental life has begun and flourishes, at the process of internal
personal creation and judgment by which a person will make and remake
himself . ...

Id. at 84. Dworkin emphasizes this “mental” cultivation as “the most powerful and inevita-
ble source of empathy and communion we have with every other creature who faces the
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The second example is developed by Jeremy Waldron in his book,
God, Locke, and Equality: Christian Foundations of John Locke’s Political
Thought1*® Professor Waldron’s topic is the “character of our deeper
commitment to treating all human beings as equals.”%0 He explores it
by sedulously examining Locke’s views on the equality of the sexes,!5!
the implications of the idea of a human “species” for Locke’s concep-
tion of equality,!®? the relationship between reason, natural law, phi-
losophy, and the human intellect,'® and others. Waldron argues that
Locke’s commitment to human equality is premised on a deeply

theological content [that] ... shapes and informs the ac-
count through and through; the range property on which
Locke relies[!54] is simply unintelligible apart from these re-
ligious concerns. . . . Lockean equality is not fit to be taught
as a secular doctrine; it is a conception of equality that

same frightening challenge,” but he does not clarify why human beings who are less “men-
tally” cultivated than others inspire equal “empathy and communion.” See id. In fact,
Dworkin carves out an exception for “pathological cases,” but it is difficult to see on his
account why one should stop there. See id. at 83.

149 See generally JEREMY WALDRON, Gop, LOCKE, AND EQUALITY: CHRISTIAN FOUNDA-
TIONS OF JoHN LockE’s PoLiTicaL THouGHT (2002).

150 Id. at 2,

151 Id. at 21-43.

152 Id. at 44-82.

153 Id. at 83-107.

134 Borrowing from Rawls, see Joun RawLs, A THEORY OF JusTICE 508 (1972), Waldron
introduces the concept of a “range property”™

The idea is that although there is a scale on which one could observe differ-
ences of degree, still once a range has been specified, we may use the binary
property of being within the range, a property which is shared by something
which is in the center of the range and also by something which is just above
its lower threshold.

WALDRON, supra note 149, at 76-77. For Locke, Waldron claims, the relevant range prop-
erty that warrants the belief in human equality is the intellectual power of abstraction to
reason to the existence of God:

So Locke’s position seems to be this. Anyone with the capacity for abstraction
can reason to the existence of God, and he can relate the idea of God to
there being a law that applies to him both in his conduct in this world and as
to his prospects for the next. The content of that law may not be available to
everyone’s reason, but anyone above the threshold has the power to relate
the idea of such law to what is known by faith and revelation about God’s
commandments. ...

Id. at 79-80.
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makes no sense except in the light of a particular account of
the relation between man and God.!%

To this, one may object that Locke lived long ago and his religious
justifications for equality cannot simply be transplanted into our mod-
ern, pluralistic society. One ought today to endeavor to produce rea-
sons that will appeal to everyone and by which everyone may be rea-
sonably bound. Waldron has several responses. First, with respect to the
particular argument about human equality premised on an intellectual
range property, Waldron claims that someone who denies or is indif-
ferent to the existence of God cannot make the same arguments that
Locke makes.!%6 Second, Waldron argues that though Locke’s bottom-
line conclusion that atheists should be excluded from political life is
obviously intolerable, that does not vitiate the power of Locke’s argu-
ments about the nature of the problem.15”

Standing in the shadows is the important question of Rawlsian
public reason and its injunction against appealing to religious convic-
tions in making political judgments.!5® Waldron claims that “[i}f the
Lockean view that I have been outlining is correct, it may be impossi-

155 WALDRON, supra note 149, at 82. That universal “relation between man and God”
bears a substantial resemblance to what Calvin described as the tendency or urge (“nisus”)
to believe in God:

There is within the human mind, and indeed by natural instinct, an aware-
ness of divinity. This we take to be beyond controversy. To prevent anyone
from taking refuge in the pretense of ignorance, God himself has implanted
in all men a certain understanding of his divine majesty. . . . Therefore, since
from the beginning of the world there has been no region, no city, in short,
no household, that could do without religion, there lies in this a tacit confes-
sion of a sense of deity inscribed in the hearts of all.

JouN CaLvin, INSTITUTES OF THE CHRISTIAN RELIGION 43—44 (Ford Lewis Battles trans.,
1960) (footnotes omitted).

156 WALDRON, supra note 149, at 81 (“An atheist may pretend to talk about the equality
of all members of the human species, but his conception of the human species is likely to
be ... chaotic and indeterminate . . .. The atheist may pretend to ground our equality in
our rationality, but he will be at a loss to explain why we should ignore the evident differ-
ences in people’s rationality.”).

157 Id. at 235 (arguing that “[w]e must not reason from rejection of Locke’s solution to
the non-existence of the problem he identified” — “namely, his conviction that a society
inhabited by a significant number of people who deny the existence of God is running a
grave risk with its public morality”).

138 T do not intend (and am not qualified) to delve into the many debates between
Rawls and his critics, and I leave to the side the controversy over the implications of Rawls’s
“proviso.” See John Rawls, The Idea of Public Reason Revisited, 64 U. CH1. L. REv. 765, 783-84
(1997), reprinted in JouN Rawws, PoLrTicaL LIBERALISM 462-63 (expanded ed. 2005); see
also SAMUEL FREEMAN, Rawws 411-14 (2007).
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ble to articulate certain important egalitarian commitments without
appealing to what one takes to be their religious grounds.”% But at
all events, without an effort to “get to the bottom” of our commitment
to human equality (for fear of causing offense, division, or intellectual
discomfort), we foster not only shallowness of thought but also poten-
tial error on questions of great importance. Waldron concludes that
we should not

congratulate ourselves on having left the religious issues be-
hind us, so far as the defense and elaboration of basic equal-
ity is concerned. . . . It may seem to us now that we can make
do with a purely secular notion of human equality; but as a
matter of ethical history, that notion has been shaped and
fashioned on the basis of religion.160

Perry and Waldron are obviously after big game. It is ambitious
indeed to challenge the possibility of freestanding, secular justifica-
tions for the continuing commitment to two fundamental, liberal de-
mocratic ideals.!®! Yet their arguments need not be accepted whole-
sale in order to see the relevance of religious learning for the public
school student. In fact, the position I have in mind is comparatively

159 WALDRON, supra note 149, at 237.

160 Id, at 241-42.

16t For another perspective on the religious roots of the idea of human equality, see
George P. Fletcher, Essay, In God’s Image: The Religious Imperative of Equality Under Law, 99
CoLum. L. Rev. 1608, 1608-29 (1999). For a critique of Perry's position, see the comments
of August 13, 21, and 23, 2007, by Brian Tamanaha, Jack Balkin, and Andrew Koppelman
at http:/ /balkin.blogspot.com (last visited Aug. 5, 2008).

Universal human dignity and equality are obviously not the only ideals held dear by
liberal democratic states; others—tolerance, for example—may be more amenable to
purely secular justification. See WALDRON, supra note 149, at 237-38. But see STEVEN D.
SmiTH, GETTING OVER EQuaLrry: A CrITicaL DiAGNosIs oF RELIGIOUs FREEDOM IN
AMERICA 163-84 (2001) (arguing for a conception of tolerance with explicitly religious
foundations). Nevertheless, these are certainly not the only liberal ideals the understand-
ing of which might be deepened by religious learning. Waldron has himself examined the
problem of distance and the obligation to render assistance to others in need by reconsid-
ering the familiar story of the Good Samaritan. See Jeremy Waldron, Who Is My Neighbor:
Humanity and Proximity, 86 MonisT 333, 333-54 (2003). The Everest stories discussed ear-
lier raise these very concerns. Se¢ supra notes 12-20 and accompanying text. Likewise,
Robert Ferguson has observed the dependence on “a spiritual level of explanation” for the
justification and defense of the ideal of “liberty.” See Robert A. Ferguson, The Dialectic of
Liberty: Law and Religion in Anglo-American Culture, 1 MopErRN INTELL. HisT. 27, 51-52
(2004). And William James famously argued that there is a powerful connection between
the religious virtue of “poverty” —particularly, he felt, as an Islamic ideal—and “the mys-
tery of democracy.” Se¢e WiLLIAM JamEs, THE VARIETIES OF RELIGIOUS EXPERIENCE 324
(Martin E. Marty ed., Penguin Books 1982) (1902).
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modest and does not depend on controversial judgments about the
grounds of moral ideals.

It is this. Even if one is skeptical of Perry’s and Waldron’s respective
claims that human dignity and equality can only or best be understood
by exploring the religious beliefs that support them, one still should
grant that religious beliefs are and continue to be an important source for
understanding and reflecting upon those commitments. They represent
a unique category of experience and understanding that have, through
history, exerted a “moral pull” more deeply embedded than the elegant
intellectualism of other accounts.!? And again, even if Perry is wrong
that “there is no way” to address these sorts -of questions satisfactorily
without reference to religion (and he may well be wrong),!%® religious
learning is germane to the conversation of civic and moral learning: it is
a complicated and highly textured part of the inheritance of moral and
civic understandings, and one into which students ought to be initiated
for the sake of their own moral development.!6¢

In specific, religious learning represents an important contribu-
tion to the internal conversation of civic and moral education. If the
moral uncertainties of the religiously unsure about ideals such as hu-
man equality or intrinsic human dignity can be, even to a limited ex-
tent, better or more insightfully understood, the nature of their moral
intuitions and commitments should be considered and explored in an
atmosphere of open, civil, and critical inquiry.!65 But that type of care-
fully guided reflection can occur only if public schools are willing to
broach religion’s moral valence. The claim, often repeated by the U.S.
Supreme Court, that such an initiation into the world of religious be-

162 Smith, supra note 130, at 506; ¢f. GREENAWALT, supra note 21, at 28 (“[R]eligious
perspectives commonly provide support for ideas, such as human equality, that may also be
reached on other grounds; and an understanding of religious perspectives helps us to
grasp the political currents of our society.”).

163 Perry, Morality of Human Rights, supra note 135, at 121.

164 See GREENAWALT, supra note 21, at 143 (“Schools often take definite positions—for
example, that all people should be treated equally by government—that are powerfully
supported by the great majority of religious views in the community.”). Greenawalt surely
means that religious beliefs often overlap with fundamental liberal democratic commit-
ments, offering implicit support. See id. It is not as clear how powerful he believes those
religious justifications are or the degree to which they should be explored in public
schools. Seeid.

185 See PELIKAN, supra note 68, at 19 (“For even if—or especially if—the tradition of our
past is a burden that the next generation must finally drop, it will not be able to drop it, or
to understand why it must drop it, unless it has some sense of what its content is and of
how and why it has persisted for so long.”).
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liefs and understandings carries with it the threat of “divisiveness”166
or social danger is worth remembering, but it is in the end both my-
opic and, more importantly, beside the point. Myopic, because it
masks the divisiveness and social danger that festers in the superficial
cultivation of civic and moral ideals.1? And beside the point, because
" the very idea of civic and moral cultivation as an educational enter-
prise is ultimately not a pat program of “socialization” or the infusion
of a Volksgeist, let alone a “civil religion,”¢8 but the awakening and de-
velopment of a personal sensibility.!6 This is the internal mode of re-
ligious learning; it aspires to reconcile the artificially rigid categories
of the “moral” and the “religious” as they are manifested over time in
the layered personality of the individual.170

In undertaking the type of guided reflection about religion sug-
gested by these two modes of religious learning, the public school
should strive to be inclusive. Majority and minority religious traditions
should be represented, and familiar and unfamiliar traditions should
be taught and discussed with the same open and intellectually curious

166 See, e.g., Van Orden v. Perry, 545 U.S. 677, 698 (2005) (Breyer, J., concurring) (ob-
serving that the religion clauses “seek to avoid that divisiveness based upon religion that
promotes social conflict, sapping the strength of government and religion alike”); id. at
709 (Stevens, J., dissenting) (commenting on “[g]overnment’s obligation to avoid divisive-
ness” by erecting a “wall of separation between church and state”); Lemon v. Kurtzman,
403 U.S. 602, 622 (1971) (discussing the “divisive political potential” of state-sponsored
religious institutions and activities). For a cogent critique of the Supreme Court’s argu-
ment about divisiveness, see Richard W. Garnett, Religion, Division, and the First Amendment,
94 Gro. LJ. 1667, 1705, 1708-24 (2006) (noting that the argument “appears to have re-
vived somewhat in recent years”).

167 An overly acute fear of religion’s political divisiveness might result in superficial
civic and moral cultivation in the sense either that it would be insubstantial or, what is just
as likely, that it would be partial. See HAMBURGER, supra note 23, at 453-54 (describing
charges of divisiveness leveled at Roman Catholics, and in particular at parochial schools,
in the mid-twentieth century and the aspirations toward “ecumenical harmony” motivating
them).

168 See JEAN-JACQUES RoussEau, The Social Contract, in THE SociAL CONTRACT AND THE
FirsT AND SECOND Discourses 149, 2562-53 (Susan Dunn ed. & trans., 2002) (“There is,
therefore, a purely civil profession of faith, the articles of which it is the duty of the sover-
eign to determine, not exactly as dogmas of religion, but as sentiments of sociability, with-
out which it is impossible to be a good citizen or a faithful subject.” (footnote omitted)).

169 See OAKESHOTT, Engagement and Frustration, supra note 88, at 71. The occasional agi-
tation about whether to declare the United States a “Christian nation,” like the “cult of
Christentum und Deutschtum” in pre-World War I Germany, is a paradigm of civic, moral,
and religious learning as “socialization.” Se¢ REINHOLD NIEBUHR, MORAL MAN AND IM-
MORAL SOCIETY: A STUDY IN ETHICS AND PoOLITICS 97 (Scribner 1960) (1932).

170 The internal mode of religious learning in part reflects Reinhold Niebuhr’s skepti-
cism about the power of “religious resources” to effect large-scale social transformation,
and conversely his sense that those resources were vital wellsprings of individual moral
development. See NIEBUHR, supra note 169, at 51-82.
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attitudes.!” Nevertheless, it is important to distinguish between beliefs
that can be understood as at some level compatible with the fundamen-
tal commitments of liberal democratic society and other beliefs that are
incompatible with or unequivocally repudiate them. Though discussion
and reflection within the conversational model is always open-ended, it
is not wedded to a kind of bloodless, noncommittal multiculturalism.!72
Religious views may fare poorly or well in the eyes of students within
that framework, but the public school’s obligation to initiate the stu-
dent into the conversation of civic and moral learning demands that it
take religious learning, in as much of its complexity as practicable,
within its gaze.1”

Stephen Macedo has suggested that authoritarian and “totalistic
religious or moral views” are undesirable from a civic perspective and

171 Still, I agree with Nord and Haynes that “[i]n choosing the less influential religions,
it is wise and just to give attention to those that are practiced locally to give all children the
sense that their traditions are taken seriously.” NorD & HAYNES, supra note 2, at 48.

172 This point raises important questions of teaching style. Teachers should not require
students to ask themselves directly, for example, “Do I agree with the Roman Catholic view
on women in the ministry?” or “Do I disagree with the Muslim requirement to wear the
Hijab?” Instead, teachers should approach these topics one step removed. For example,
“How would an observant Catholic think about the question of women in the ministry?”
This approach, which Mill first suggested, see MILL, supra note 32, at 111, reflects Nord and
Haynes’ argument that “[t]he key skill [a] . .. teacher needs when teaching about religious
traditions is the ability to teach through attribution.” See Norp & HAYNES, supra note 2, at
71. The “attribution argument” also applies when teachers introduce criticisms of religious
beliefs. See Wexler, supra note 3, at 1258.

173 Greenawalt addresses the problem of “spillover effects,” the influence of liberal in-
struction on students’ religions:

Because potential spillover effects may often be desirable from a civic stand-
point (and because teachers cannot confidently say when tensions between
perspectives are serious), teachers should counter these effects only when do-
ing so does not undercut the educational policy that may cause the spillover
and when they need not decide whether an arguable tension is genuine. By
way of illustration, students should be shown how a believer in authoritarian
religion can accept liberal democracy; they should not be told that ideas of
secular tolerance and respect have no relevance for religion.

GREENAWALT, supra note 21, at 32-33. Greenawalt is of course correct that students should

not be told that secular ideals have no relevance for religion since some religious beliefs -
are not only consistent with but also offer substantial justifications for certain secular val-

ues. See id. But it is preferable to let the religious beliefs stand on their own merits (after

proper explanation), just as other contested ideas do. Greenawalt is also correct to observe

that teachers may be uncomfortable discerning areas of possible tension, se id. at 32, but

this is precisely a reason to voice those tensions, enabling students to learn about and re-

flect on them, without offering definitive conclusions. Some of the difficulties of teacher

competence and bias are discussed infra in the text accompanying notes 256-276.
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should never be accommodated,'” while other religious views com-
patible with that perspective are praiseworthy.!”® He is correct that con-
versational engagement may show that particular religious beliefs are
too far outside the mainstream because of their “resistance to basic civic
values.”6 But if carried out with the requisite delicacy, it is likely to
show the complex structure, history, and development of religious be-
liefs and practices as well. It will therefore often be the case that reli-
gious beliefs and liberal civic and moral ideals will be interconnected in
complicated ways. Thus, some religious beliefs and practices may be
attractive even for those who may not accept the whole of the tradition
upon which the belief is based.!?”” A kind of religious bricolage might well
be the result,'”® in which religious beliefs may bring different perspec-
tives to one’s commitment to liberal democratic ideals; or they may
modify those ideals; or they may show themselves to be incompatible
with them.1”?

An example may be helpful.!® The Catholic Church maintains
that only males can be priests.!8! In her public school comparative relig-
ion class,!82 Eve learns about the theoretical justifications for this belief
from the Roman Catholic point of view and its relationship to her exist-
ing moral and civic ideals. Eve is struck by the practice’s apparent in-

174 See MACEDO, supra note 22, at 196-97.

175 See id. at 38-39.

176 See id. at 210. Religious views that, for example, promote slavery or hateful attitudes
toward others fall into this category. I discuss a more difficult case—ordination of women
as Roman Catholic priests—infra in the text accompanying notes 180-194.

177 See MICHAEL ]. PERRY, RELIGION IN PoLITICS: CONSTITUTIONAL AND MORAL PER-
sPECTIVES 80 (1997) (“[T]he moral insight, the insight into the requirements of human
well-being, achieved over time by a religious tradition, as the yield of a lived experience of
an historically extended human community, might well have a resonance and indeed an
authority that extends far beyond just those who accept the tradition’s religious claims.”).

178 The idea of “moral bricolage” is developed in JEFFREY STOUT, ETHICS AFTER BABEL:
THE LANGUAGES OF MORALS AND THEIR DISCONTENTS 74-77, 293-94 (1988).

179 See MACEDO, supra note 22, at 172,

18 Before proceeding, it is worth emphasizing that I cannot do justice to the range of
religious understandings even on a comparatively limited and familiar question germane
to a single tradition. The point of the example is to demonstrate how learning about reli-
gious beliefs, even those that may form part of a tradition other than one’s own, contrib-
utes to one’s initiation into the ongoing conversation of civic and moral learning.

181 See 1983 CopE ¢.1024 (Canon Law) (“A baptized male alone receives sacred ordina-
tion validly.”); see also Sacred Congregation for the Doctrine of the Faith, Inter Insigniores:
Declaration on the Admission of Women to the Ministerial Priesthood ¥ 6 (Oct. 15, 1976)
[hereinafter Inter Insigniores]. See generally Terrance R. Kelly, Canaanites, Catholics and the
Constitution: Developing Church Doctrine, Secular Law and Women Priests, 7 RUTGERs . L. &
ReLIGION 3 (2005) (documenting the historical prohibition against female priests).

182 Assume that this is an elective, high-school class. See infra note 309 and accompany-
ing text.
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compatibility with other ideals that she holds dear—human equality,
for example. She may note that the government prohibits employment
discrimination against women in a variety of other contexts, and she
may wonder what arguments, if any, support the continued exclusion of
women from the Catholic priesthood.!® Eve may observe several his-
torical Catholic claims about the native inferiority of women, as well as
the arguments of contemporary women (some of them Catholic) that
“religion, in general, and the Catholic Church, in particular, have not
sufficiently recognized the talents and contributions of women.”184

One argument for the exclusion of women from the priesthood
is that crucial religious figures in the Christian tradition—for exam-
ple, God, Christ, the archangels, the apostles, and many of the proph-
ets—have always been represented as male.!® Far fewer key figures
have been female.!86 Believers have for centuries associated the gen-
der of these figures with their particular roles so that, as C.S. Lewis
once remarked upon hearing that the Church of England was consid-
ering a proposal to ordain women priests,

Christians think that God Himself has taught us how to speak
of Him. To say that it does not matter [whether women are
ordained] is to say either that all the masculine imagery is not
inspired, is merely human in origin, or else that, though in-
spired, it is quite arbitrary and unessential. And this is surely
intolerable: or, if tolerable, it is an argument not in favour of
Christian priestesses but against Christianity. . . . [A] child who
has been taught to pray to a Mother in Heaven would have a

religious life radically different from that of a Christian
child.1®’

18 Professor Douglas Laycock has argued that, constitutionality aside, Title VII “for-
bids the requirement that Catholic priests be male.” Douglas Laycock, Towards a General
Theory of the Religion Clauses: The Case of Church Labor Relations and the Right to Church Auton-
omy, 81 CoLum. L. REv, 1373, 1375 (1981). The inquiry here is not about government-
imposed limitations on religious institutions but instead about how moral positions under-
lying certain religious practices may or may not support and be supported by other fun-
damental moral commitments, including those of liberal democracies.

184 See Susan ]. Stabile, A Catholic Vision of the Corporation, 4 SEATTLE ]. Soc. JusT. 181,
187 n.45 (2005).

185 See C.S. LEWIS, Notes on the Way, 29 TiME & TipE 830 (1948), reprinted as Priestesses in
the Church?, in Gop IN THE Dock: Essays on THEoLOGY AND ETHICcs 234, 237 (Walter
Hooper ed., 1970).

186 See id.

187 [g.
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On this view, because priests (as well as bishops, cardinals, and popes)
stand in a unique, hierarchical relationship between the religious
faithful and God—one in which God’s nature is reflected imperfectly
in the priest—to ordain female priests is to alter fundamentally what it
is to be a Catholic both as a matter of revelation and tradition.188

Eve may accept Lewis’s argument. She may recognize the impor-
tance of hierarchical structure within the Catholic Church and she may
be able to reconcile the commitment to that structure with her belief in
the basic equality of men and women. Perhaps she will be aided in that
reconciliation by the recognition that hierarchies of various kinds—of
education, wealth, social status, family structure, and political power, to
name only a few—not only inhere in but are constitutive of American
democratic social life. Those hierarchies lend a valuable stability to the
institutions that they structure. The seeming tension may also demand
of Eve that she explore the contours of her belief in the equality of the
sexes. “Human equality” is not an obvious and self-applying ideal; it in-
vites individual interpretation that is likely to be the subject of vigorous
disagreement.!89

Eve may also reject Lewis’s argument, or she may reject it selec-
tively—expressing her assent or dissent, as Oakeshott had it, “in gradu-
ated terms.”’® For example, she may not equate the ordination of
women with the subversion of all gender in the Christian tradition. Eve
might agree with Lewis that the masculinity of God, Christ, and St. Mi-
chael is an important doctrinal and hierarchical feature of Catholi-

188 See Inter Insigniores, supra note 181, § 30 (“Christ is a man. ... [T]herefore ... ac-
tions . . . in which Christ himself . . . is represented . . . must be taken by a man.”).

189 Pope John Paul II offered an elegant, though deeply contestable, interpretation of
human equality:

The personal resources of femininity are certainly no less than the resources
of masculinity: they are merely different. Hence a woman, as well as a man,
must understand her “fulfillment” as a person, her dignity and vocation, on
the basis of these resources, according to the richness of the femininity which
she received on the day of creation and which she inherits as the expression
of the “image and likeness of God” that is specifically hers. The inheritance of
sin suggested by the words of the Bible— “Your desire shall be for your hus-
band, and he shall rule over you” —can be conquered only by following this
path. The overcoming of this evil inheritance is, generation after generation,
the task of every human being, whether woman or man. For whenever man is
responsible for offending a woman’s personal dignity and vocation, he acts
contrary to his own personal dignity and vocation.

Pope John Paul II, Apostolic Letter Mulieris Dignitatem §{ 10 (Aug. 15, 1988).
190 OARESHOTT, Voice of Poetry, supra note 91, at 491-92 n.1.
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cism,!®! but she might disagree that the connection between God and
his priests must necessarily be one of gender. In that context, Eve may
instead be more persuaded by the claim that men and women are
equal in their mutual subjection to one another in Christ, and that this
basic human equality is a powerful argument for ordaining women—
i.e., that women and men, being fundamentally equal before God, are
both capable of representing and reflecting Christ as priests.192 Another
possibility is that Eve, after considering the Catholic Church’s position
on the ordination of women, simply will not be able to reconcile the
tension between that view and her belief in human equality. She will
therefore reject the prohibition on the ordination of women because it
is overly “resistan{t] to [the] civic values” that she holds dear,'?® and, if
she is inclined toward religious reform, she may work to change official
Catholic doctrine to reflect her own moral understandings. Disagree-
ment, even when voiced in the strongest terms, is still expressive: it pre-
supposes a wish to continue to engage in a conversational exchange
with the community of others with whom one disagrees.1%4

Eve’s particular conclusions may be interesting in their own right,
but it is far more important to recall that Eve is a high school student
who is only beginning to learn and think about these questions. Her

191 See LEWIS, supra note 185, at 237. But see Pope John Paul II, supra note 189, 1 8 (“If
there is a likeness between Creator and creatures, it is understandable that the Bible would
refer to God using expressions that attribute to him both ‘masculine’ and ‘feminine’ quali-
ties.”).

192 See Susan J. Stabile, Can Secular Feminists and Catholic Feminists Work Together to Ease
the Conflict Between Work and Family?, 4 U. St. THomas L J. 432, 436-37, 442 (describing the
Catholic concept of freedom as one of equal subjection to the God who gives all lives pur-
pose and meaning); see also Elizabeth A. Johnson, Responses to Rome, COMMONWEAL, Jan. 26,
1996, at 11 (noting that Jesus himself never ordained the twelve apostles, and did not
thereby create a priesthood as such, whether male or female, and that “women were
among the most active and faithful of apostles and disciples”).

193 See MACEDO, supra note 22, at 210.

194 See STOUT, supra note 90, at 299. According to Stout:

Many Christians have faced hard decisions over whether they could continue
in good conscience to remain members in good standing of a group that, say,
bans women from the priesthood . ... But this should remind us that no so-
cial body, including the church, provides immunity from the dilemmas and
conflicts of membership. ... The only alternative is full-fledged separatism,
which involves commitment to a group that is small enough and uniform
enough to eliminate ambivalence altogether, at least for a while. But why
would I want to confine my discursive community to the people who already
agree with me on all essential matters? Isn’t part of the point of trying to hold
one another responsible discursively that we do not agree on everything and
therefore need to talk things through?

Id.
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conclusions are likely to change—indeed, one hopes that they will
change, many times—as the circumstances of her life add layers of ex-
perience and wisdom and as she continues to participate in the conver-
sation of civic and moral learning. The point of religious learning is nei-
ther to arm Eve for more dexterous socio-political combat with a hostile
world nor to fix certain views in the imagined amber of her moral per-
sonality. Whatever conclusions a high school student may reach, the aim
of religious learning must always be to enrich her civic and moral con-
versational engagements. Religious learning is therefore imparted—
taught about, studied, discussed, and reflected upon—within the same
educational miseen-scéne as are other kinds of civic and moral under-
standings. When difficult religious questions arise, teachers should avoid
arriving at firm conclusions, but they should not shy away from present-
ing arguments, pointing out areas of tension with other moral ideals,
and offering persuasive and less persuasive ways to reconcile those ten-
sions. All of this must be done delicately, to avoid the impression that
the teacher is pronouncing judgment on questions open to reasonable
disagreement. But the primary objective remains educational: the
teacher should cultivate in his students the ability to engage with and
explore the voices of religious traditions for their own moral develop-
ment.!% The aim must be to make Eve feel the insoluble conflicts of
values—the discomforts, the complexities, the tragic choices, losses and
predicaments—that make a liberal education liberal.

This modal theory of religious learning within the metaphor of
conversation is undeniably abstract, and it would be naive to claim that
it is the only conceptual resource needed to guide the cultivation of
religious learning in public schools, or that it will resolve all of the sun-
dry and murky questions of constitutional law and education policy
that await.!% No theory can do that in an area as contested as this one.
But the external and internal modes of religious learning provide a

195 See id. at 112,

In a religiously plural society such as ours, it is even more important than in
other circumstances to bring into reflective expression commitments that
would otherwise remain implicit in the lives of the religious communities.
Members of a religious communion can benefit from such expression by
learning about themselves and putting themselves in a position to reflect
critically on their commitments. Outsiders can benefit from listening in, so as
to gain a better grasp on the premises that our fellow citizens rarely have an
opportunity to articulate in full.,

Id.
1% For convenience, I will simply refer to the modes of religious learning respectively
as the “external mode” and the “internal mode.”
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useful starting point in analyzing the relationship of religious learning
to the cultivation of the civic and moral ideals of liberal democracies.
The sections that follow test the theory against various practical con-
cerns.!%7

III. ApPLYING THE MoDAL THEORY OF RELIGIOUS LEARNING

Thus far, this Article has aimed to give a full account of the prob-
lem of religious learning, in the belief that no policy movement is pos-
sible without a thorough understanding of the relationship between
religious learning and liberal education.!® This Part applies the Arti-
cle’s modal theory of religious learning to several curricular questions
with significant Establishment Clause implications to explore how the
two modes might manifest the value of religious learning in public
schools.19

A. Religious Learning and History/Social Studies

Kent Greenawalt has observed that “[a]ny history of humankind
is woefully incomplete without serious attention to religion. A fair sur-
vey of world history must include consideration of the place of relig-
ions, including ones that are relatively unfamiliar to most Americans

. as central aspects of diverse cultures.”® Greenawalt’s argument
seems most germane to the external mode: it claims that teaching
about religion can broaden students’ conversational horizons by culti-
vating their political personae.?! As previously discussed, the U.S. Su-
preme Court has held that the history of religion can be studied as a
part of the history of humanity without running afoul of the First
Amendment.?? Jay Wexler has developed a more instrumental claim
that the ability to consider and express arguments from a variety of
perspectives, including religious perspectives, is a valuable skill for

197 See infra notes 198-252 and accompanying text.

198 See supra notes 1-197 and accompanying text.

199 See infra notes 200-252 and accompanying text. The situations examined in this Ar-
ticle are highly selective; they are intended as an initial test of the theory’s application to a
handful of concrete cases, not as an exhaustive study.

200 GREENAWALT, supra note 21, at 127. Much of the discussion in this Part reacts to
Greenawalt’s important and illuminating recent treatment of these curricular questions.

201 See id.; NORD & HAYNES, supra note 2, at 8.

202 See, e.g., Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 225 (1963); see also
Edwards v. Aguillard, 482 U.S. 578, 607 (1987) (Powell, J., concurring) (“[S]ince religion
permeates our history, a familiarity with the nature of religious beliefs is necessary to un-
derstand many historical as well as contemporary events.”).
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future citizens: “[ T}he citizen must be able to think about the relevant
public issue from a perspective different from his or her own and to
reason about the desirability of the proposed government action from
within a different world view.”2® Teaching about religion promotes
these abilities by broadening students’ fund of knowledge.204

Yet these perspectives, including the Supreme Court’s, fail to
recognize that religious learning, as part of the study of history and
social studies, contributes to the conversation at the heart of civic and
moral learning. Wexler writes, for example:

[A]lnyone considering the issue of whether religious commu-
nities ought to take a public stand on civil rights issues would
... naturally try to remember what he or she knows about how
religious communities have participated in civil rights issues in
the past. ... Thus, a student who never learned about the role
of Christianity in the civil rights movement of the 1960s or in
the abolitionist movement of the mid-nineteenth century
would have no choice but to rest his opinion on this very im-
portant public issue on a radically incomplete knowledge of
the facts that are necessary to the problem’s resolution.205

But to render this sort of argument plausible—that is, to explain why it
is important that a student learn the history of religious involvement in
political enterprises—more is necessary than simply acknowledging the
usefulness of being able to recall historical events to support present
policy commitments. That type of recitation might prove instrumen-
tally useful as a rhetorical ploy, but by itself it says relatively little about
the moral and civic worth of the religious belief. For that, the student
would also need to reflect upon whether a particular religious belief
ought to be used to support (or oppose) a past policy commitment, as
well as why that or another religious claim should do so for his present
purposes. The point is not only that learning and thinking about reli-
gious beliefs “promote[s] mutual understanding and civic peace”% but
also that the same engagement with religious ideas may enrich one’s
own internal discursive understanding of the particular moral ideal at
issue. The value of religious learning is educational: it contributes an
additional voice to the external and internal conversation of the stu-
dent’s civic and moral development.

203 See Wexler, supra note 3, at 1200.

204 See id.

205 Id. at 1202-03 (footnotes omitted). To like effect is Branch, supra note 3, at 1433.
206 See Wexler, supra note 3, at 1214,



