St. John's University School of Law

St. John's Law Scholarship Repository

Faculty Publications

2014

Can Cost-Benefit Analysis Help Consumer Protection Laws? Or at
Least Benefit Analysis?

Jeff Sovern
St. John's University School of Law

Follow this and additional works at: https://scholarship.law.stjohns.edu/faculty_publications

b Part of the Consumer Protection Law Commons

This Article is brought to you for free and open access by St. John's Law Scholarship Repository. It has been
accepted for inclusion in Faculty Publications by an authorized administrator of St. John's Law Scholarship
Repository. For more information, please contact selbyc@stjohns.edu.


https://scholarship.law.stjohns.edu/
https://scholarship.law.stjohns.edu/faculty_publications
https://scholarship.law.stjohns.edu/faculty_publications?utm_source=scholarship.law.stjohns.edu%2Ffaculty_publications%2F473&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/838?utm_source=scholarship.law.stjohns.edu%2Ffaculty_publications%2F473&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:selbyc@stjohns.edu

























2014] COST-BENEFIT ANALYSIS 1249

disclosure would surely have flunked a cost-benefit analysis.®® Accordingly, an
attempt to perform cost-benefit analysis, or even assess only the form’s benefits,
might have led to a different rule.

Even consumers who received fixed-rate mortgages may have been confused
by the forms. In 2007, the Federal Trade Commission (FTC) staff displayed the
disclosure forms to consumers who had recently obtained mortgages.’! The FTC
staff reported that the disclosures failed to convey key mortgage costs to many
consumers and that about one-fifth of the respondents, while looking at the
current disclosure forms, “could not correctly identify the APR of the loan, the
amount of cash due at closing, ot the monthly payment.”’3?

But there is reason for hope because the rules have changed since the advent
of the Great Recession. First, Congress enacted the Mortgage Disclosure
Improvement Act, which took effect July 30, 2009, and made two relevant
changes in mortgage disclosure rules.>® One of these changes advanced the time at
which consumers receive the final terms of their mortgages from the closing to at
least three days before the closing.?* The other change directed the Federal
Reserve to issue a regulation that would require the disclosures to state the highest
monthly payment the borrower might owe during the life of the loan.3> The
resulting regulation directs mortgage originators to disclose the largest monthly
payment the consumer might owe during both the first five years of the loan and
the entire term of the loan, thus curing the problem with the earlier misleading
disclosures about adjustable rate loans—if consumers heed the new disclosures.?

Congtress acted again in 2010 when it passed the Dodd-Frank Wall Street
Reform and Consumer Protection Act (the Dodd-Frank Act) and created the
CFPB.>” The Dodd-Frank Act directed the Bureau to combine the TILA
disclosures with another set of disclosures mandated by the Real Estate Settlement
Procedures Act (RESPA),* and in 2013, the Bureau promulgated a rule to do so,

30.  Another irony is that the cost of this particular rule would have been trivial. But because
the benefits were negative, even zero cost would have exceeded the benefits of the federal
government’s interpretation.

31, See JAI\{ES M. LACKO & JANIS K. PAPPALARDO, FED. TRADE COMM’N, IMPROVING
CONSUMER  MORTGAGE  DISCLOSURES: AN EMPIRICAL.  ASSESSMENT OF CURRENT AND
PROTOTYPE MORTGAGE DISCLOSURE FORMS, at ES-6, ES-11-12 (2007), available at http:/ /www
fte.gov/sites/default/files/documents/ reports /improving-consumer-mortgage-disclosutres-empirical
-assessment-cutrent-and-prototype-disclosure-forms/p025505mortgagedisclosureexecutivesummary.pdf.

32. Id. at ES-6-7.

33.  Mortgage Disclosure Improvement Act of 2008, Pub. L. No. 110-289, 122 Stat. 2855.

34, Seeid; 12 CEFR. § 1026.19(2)(2)(ii) (2014).

35.  Mortgage Disclosure Improvement Act § 2502(a)(6).

36.  See 12 C.F.R. § 1026.18(s)(2).

37. Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank), Pub. L.
No. 111-203, 124 Stat. 1376 (codified as amended in scattered sections of the U.S. Code).

38, Seeid.
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to take effect in 2015.3° Before doing so, the Bureau retained a contractor to
conduct ten rounds of qualitative testing on various versions of the disclosures to
see if consumers could understand them,* and the contractor also performed
quantitative tests.! The Bureau also solicited and received more than 27,000
comments during the testing phase,*? and received nearly 3000 more comments
after proposing the rule.*3

The stated purposes of the consumer testing were to determine if consumers
could understand the disclosutes, compare disclosures for two or more loans, and
make informed decisions.** This increased attention to whether consumers
understand the disclosures is laudable. But in all this testing, the Bureau did not
verify that consumers would actually use the disclosutes. Those who want to learn
the terms of their loans from the disclosure forms should have an easier time
doing so under the CFPB’s forms, but the forms will not benefit consumers if
consumers persist in ignoring them. And if no one uses the forms, it is hard to see
how they provide much consumer protection—or how they will prevent defaults
and foreclosures in the future.

In the absence of a test of whether consumers will use the forms, all we have
is conjecture about what, if anything, consumers will do with them. One reason
borrowers might use them is that the forms are more visually appealing than their
predecessors. Weighing against that strength, however, is the forms’ length. The
estimate forms, for example, are three pages long and contain dozens of
disclosures.*> The final disclosures, which again are the only forms that contain
the actual loan terms (unless the consumer locks in a rate), run five pages.4¢ That

39.  See Integrated Mortgage Disclosures Under the Real Estate Settlement Procedures Act
(Regulation X) and the Truth In Lending Act (Regulation Z), 78 Fed. Reg. 79,730 (Dec. 31, 2013) (to
be codified at 12 C.F.R. pts. 1024, 1026) [hereinafter Integrated Mortgage Disclosures].

40.  See KLEIMANN COMMC’N GRP., INC., KNOW BEFORE YOU OWE: EVOLUTION OF THE
INTEGRATED TILA-RESPA DISCLOSURES 9-10, 37, (2012), available at http:/ /files.consumerfinance
.gov/f/201207_cfpb_report_tila-respa-testing.pdf.

41.  See KLEIMANN COMMCN GRP., INC., KNOW BEFORE YOU OWE: QUANTITATIVE
STUDY OF THE CURRENT AND INTEGRATED TILA-RESPA DISCLOSURES (2013).

42.  Integrated Mortgage Disclosures, supra note 39.

43, See Integrated Mortgage Disclosures Under the Real Estate Settlement Procedures Act (Regulation X)
and Truth In  Lending Act (Regulation Z), REGULATIONS.GOV, http://www.regulations.gov
/#!docketDetail;D=CFPB-2012-0028 (last visited July 20, 2014) (2982 comments received).

44, See KLEIMANN COMMCN GRP., INC.,, supra note 40, at 4-5:

[TThe CFPB’s Mortgage Disclosure Project had three objectives:

[1] Comprehension. The disclosures should enable consumers to understand the basic

terms of a loan and its costs, both immediate and over time.

[2] Comparison. The disclosures should enable consumers to compare one Loan Estimate

to another and identify the differences. The disclosures should also enable consumers to

compare the Loan Estimate to the Closing Disclosure to identify differences between the

two and understand or ask about the reasons for those differences.

[3] Choice. Both comprehension and comparison should enable consumers to make

informed decisions. For the Loan Estimate, consumers should be able to decide on the

best loan for their personal situation. For the Closing Disclosure, they should be able to

decide whether to close on the loan after reviewing the final terms and costs.

45, See Integrated Mortgage Disclosures, supra note 39.

46.  Seeid.
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will benefit from consumer protection rules, do their best to quantify costs and
benefits, and leave it at that.
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