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realists. In other words, Cunningham argues that modern contract law
allows for the advancement of individual autonomy, but at the same time
that current doctrine allows for appropriate court intervention to police
overreaching or other problems with the bargain. In the third portion, I
explain why, despite all the best intentions of the author, I find myself only
partially persuaded by the optimistic view of existing contract doctrine.

In my view, modern technology has exacerbated many of the existing
tensions within contract law, stretching the concept of mutual assent to its
outer limits to cover methods of transacting like clickwraps and
browsewraps. Further, these tensions are not necessarily reducible to the
formalist-realist dichotomy on which Cunningham focuses. Despite this
divergence, I conclude that Professor Cunningham has taken on a subject of
surprising scope and breadth and made his obvious joy and excitement in
writing about contract law fully accessible to a wide audience. Along the
way, he holds the reader’s attention and illuminates the overarching
doctrinal themes of contract law.

I. SUMMARY OF CONTRACTS IN THE REAL WORLD

After a general introduction to the field of contract law, as well as a list
of celebrities that the reader will meet throughout the book, the table of
contents lists contract formation, defenses, remedies, interpretation,
performance, conditions, and ends with third parties. The appropriate
organization of a contracts treatise or textbook is a matter of longstanding
debate amongst contracts scholars. Some professors begin a class by
teaching remedies, others with consideration, and others still with offer and
acceptance.” Despite this ongoing pedagogical debate, the organizational
structure that Professor Cunningham has selected is logical and works well
even if some might prefer a different order of topics. Only on a rare
occasion was there any reason to question the book’s placement of a story
or an issue.

In the first chapter, concerning formation, the stories immediately
grabbed the reader’s attention, turning ancient questions over consideration

? Professor Lon Fuller suggested that students begin their study of contract law with
damages, so that they would understand the consequences of what it meant to breach a
contract. See Scott D. Gerber, Corbin and Fuller’s Cases on Contracts (1942?): The
Casebook That Never Was, 72 FORDHAM L. REv. 595 (2003). Other professors (myself
included), begin with contract formation, because students find it easier to understand breach
and damages if they first understand how a contract comes into existence, and what types of
promises will be legally enforced. I have often said that in some sense it does not make
much difference at what point one begins one’s study of contracts, because it all wraps
around again, like the mythical serpent eating its own tail.
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effect. For example, Cunningham’s discussion of impossibility includes
Donald Trump’s attempts to cancel a contract via a force majeure clause,
while Craig Traylor of “Malcolm in the Middle” television fame takes
center stage in illustrating the defense of infancy."” The chapter ends with a
discussion of the contracts and defenses in the AIG bonus scandal'® and
sports sponsorship contracts made by Citigroup and Enron."’

Chapters Four and Five turn to remedial issues, including expectation
damages, reliance damages, and restitution. Celebutante Paris Hilton plays
a major role in this discussion, as she was alleged to be in breach for
contracts for a movie promotional appearance as well as hair extension
promotions.'® Cunningham uses these examples to walk through a general
discussion of damages, which are enlivened through a recounting of some
of Hilton’s antics. The doctrine of mitigation and the lost volume seller
both receive a thorough and interesting treatment in the discussion of the
Redskins football team’s decision to pursue breaching season ticket holders,
despite the fact that some of those tickets could presumably be resold."
The discussion of restitution revolves around the development of the hit
television show The Sopranos, and whether one of the contributors of ideas
had a right to share in the profits.”” The chapter ends with a discussion of
the off-contract remedies awarded when rock singer Rod Stewart was
unable to perform in Las Vegas due to vocal chord problems.”

Chapters Six, Seven, and Eight deal with interpretation of the contract,
the implied duty of good faith, and the effect of conditions. Rapper

4 CUNNINGHAM, supra note 1, at 66; Trump v. Deutsche Bank Trust Co. Americas, 65
A.D.3d 1329 (N.Y. App. Div. 2009).

15 CUNNINGHAM, supra note 1, at 70; Berg v. Traylor, 56 Cal. Rptr. 3d 140 (Cal. Ct.
App. 2007).

16 CUNNINGHAM, supra note 1, at 73-78; Lawrence A. Cunningham, A.I.G.’s Bonus
Blackmail, N.Y. TIMES, March 17, 2009, http://www.nytimes.com/2009/03/18/opinion
/18cunningham.html.

17 CUNNINGHAM, supra note 1, at 78-83; Richard Sandomir, Citigroup Puts Its Money
Where Its Name Will Be, N.Y. TIMES, July 20, 2008, http://www.nytimes.com/2008/07/
20/sports/baseball/20sandomir.html.

18 CUNNINGHAM, supra note 1, at 84-94; Goldberg v. Paris Hilton Entm’t, Inc., No. 08-
22261-CIV, 2009 WL 2525482 (S.D. Fla. Aug. 17, 2009); Hairtech Int’l, Inc. v. Hilton, No.
BC443465,2010 WL 3300058 (Cal. Superior) (Trial Pleading) (Aug. 11, 2010).

19 CUNNINGHAM, supra note 1, at 94-99; James V. Grimaldi, Washington Redskins React
to Fans’ Tough Luck With Tough Love, WASHINGTON POST, Sept. 3, 2009, http://www.
washingtonpost.com/wp-dyn/content/article/2009/09/02/AR2009090203887.html.

20 CUNNINGHAM, supra note 1, at 118-22; Baer v. Chase, No. 02-2334, 2007 WL
1237850 (D.N.J. Apr. 27, 2007).

21 CUNNINGHAM, supra note 1, at 122-25; Rio Properties v. Armstrong Hirsch, 94
Fed.App’x. 519 (9th Cir. 2004); Rio Properties v. Armstrong Hirsch, 254 Fed.App’x. 600
(9th Cir. 2007).
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which socio-economic mobility was not only possible, but which was
expected.” On the other hand, there are those who would argue that
contract law acts as a reactionary force insofar as enforcing bargains strictly
as written could result in reinforcing power imbalances that already exist in
society.”

Professor Cunningham’s work notes these various arguments, and strikes
a middle ground between them. He characterizes the schism in contract law
as a dispute between formalists and the realists. This schism applies even
to foundational matters, such as the question of whether a contract has been
formed. Cunningham notes that extreme formalists would champion a
return to the days of the seal and enforce only those deals that meet the
strict definitions of offer, acceptance, and consideration.”® Realists, on the
other hand, favor scrutinizing the context of every bargain, accepting the
most informal of deals and even enforcing promises to make gifts as
contracts.’’  This divide becomes both more interesting and perhaps
controversial in examining the outer limits of acceptable contracts.
Formalists, Cunningham notes, would like to see the ability of judges to
scrutinize adequacy of consideration, even purely nominal consideration,
severely circumscribed so as to expand the freedom of contract.”
Conversely, Cunningham asserts that realists would want to empower
judges fully to scrutinize not only the adequacy of consideration, but also to
police contracts that may violate a social norm, value, or policy.”> Thus the
dichotomy between formalists and realists turns into a debate over the
extent of government or court involvement in private ordering.

Cunningham walks a tightrope between these positions, often making
reference to contract law’s “sensible center,” and noting that with many
common problems, the rules that have evolved over the years make a good
deal of sense. In essence, he makes a case for the status quo, eschewing
reform in either the direction of more government interference in contract,
or government withdrawal from contract. Cunningham suggests that
current law strikes the proper balance between two rather extreme
positions.

Reading Professor Cunningham’s discussion will likely be a comforting
experience for many readers, especially law students. While formalists and

28 SIR HENRY MAINE, ANCIENT LAw (1886).

» See, e.g., Blake D. Morant, The Salience of Power in the Regulation of Bargains:
Procedural Unconscionability and the Importance of Context, 2006 MICH. ST. L. REv. 925
(2006).

3% CUNNINGHAM, supra note 1, at 34.

.

* Id. at57.

* Id. at 57-58, 82-83, 146-47, 212.
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In Pro-CD v. Zeidenberg the Seventh Circuit, per Judge Frank
Easterbrook, held that the terms of use inside a software package—
commonly known as a shrink-wrap license—would be binding on the
purchaser, Zeidenberg.”” The court reasoned that the purchaser was on
notice that the software came with terms, even though the terms were not
revealed at the time of purchase.” The book reconciles these conflicting
precedents in the following way:

Zeidenberg’s acceptance is analogous to download offers on the Internet,
where users are invited to click Yes to signal they accept the terms. Cases like
ProCD seemed to favor Netscape’s stance, but they actually support Netscape
users’ case. After all, in ProCD’s case, the box of software noted it was
subject to the terms listed inside. . . . These details made ProCD an easy case
on which to conclude that a contract was formed. In contrast, the Netscape
users never saw—and they could not reasonably have seen—the clause at all.
There was no chance to click No.**

This explanation is not entirely satisfactory, as Netscape and Pro-CD are
fundamentally in tension. Further, given the realpolitik of adhesion
contracts, it is difficult to say that an opportunity to “click no” would be
anything but a distinction without a difference. The fact is, these cases
conflict, and do so on a pro-business versus pro-consumer axis. In fact, two
well-known additional cases that dealt with late-arriving terms inside a
computer box, Hill v. Gateway” and Klocek v. Gateway,”® blatantly
contradict each other, with contrary holdings on virtually identical facts.
These disputes, which are governed by the Uniform Commercial Code,
should lead to a uniform result. When instead they result in inconsistent
holdings, it only intensifies the debate about how to deal with online
contracting and adhesion contracts online.

Of course, not all commentators view online contracts of adhesion
disfavorably.”” Some authors take an explicit pro-business stance, and thus
support contracts of adhesion as assisting businesses in becoming more
efficient. Others advocate that contracts of adhesion are by nature efficient
and that cost savings will be passed along to consumers—a type of “trickle

> ProCD, 86 F.3d at 1449.

“ Id. at 1452.

# CUNNINGHAM, supra note 1, at 29.

* Hill v. Gateway 2000, Inc., 105 F.3d 1147 (7th Cir. 1997).

% Klocek v. Gateway 2000 Inc., 104 F.Supp. 2d 1332 (D. Kan. 2000).

47 Randy E. Barnett, Consenting to Form Contracts, Symposium: A Tribute to Professor
Joseph M. Perillo, 71 FORDHAM L. REV. 627 (2002).
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able to bring lawsuits to seek recompense not only for the cost of their
defective goods, but also for compensation for their injuries. In the 1960s
Justice Roger Traynor pioneered the field of products liability, with its
subdivisions of design and manufacturing defect and its standard of strict
liability.”® Under this rubric, the plaintiff need only cover the proof of the
existence of the defect, not that the defendant knew about the concern or
that the defendant acted without a reasonable standard of care.”’ In this
way tort law seems to have been more flexible in dealing with new claims
than contract law has been.

As we continue to click our way through countless EULAs and are told
that we are subject to “terms and conditions” that no reasonable consumer
has had the time to read, I maintain that we are obligated to make
changes—perhaps akin to those made in the field of torts—in order to
continue to build on the wisdom of contract law. While there is much to
celebrate in the received wisdom of ancient doctrines, we must also
recognize that it is the common law’s dynamism and adaptability that have
led to its genius.

IV. CONCLUSION

Overall, Contracts in the Real World is worthwhile reading for anyone
interested in gaining a more complete understanding of contract law
doctrine. First year law students will find insights in the book’s inspired
treatment of classic cases, and they will also learn how those classic cases
can be applied to modern disputes. The book manages to be entertaining
without simplifying the issues being discussed. The only aspect of debate
is whether the book’s positive treatment of the state of current contract
doctrine is warranted in light of recent developments in online contracting.
While I might advocate for more change in the doctrine, Professor
Cunningham’s view is certainly reasonable and understandable. Overall the
book is an excellent resource for anyone who wants to learn about contract
law and leads the reader on an exciting intellectual journey.

AMERICAN LAaw, 1780-1860 (1979). In fact, they did so in such an effective way that an
alternate path for bringing forward a claim, ie. the no-fault system of worker’s
compensation, had to be developed. See Samuel Estreicher, Predispute Agreements To
Arbitrate Statutory Employment Claims, 72 N.Y.U. L. REv. 1344 (1997).

% Fleming James, Jr., A Tribute to the Imaginative Creativity of Roger Traynor, 2
HOFSTRA L. REV. 445 (1974).

37 RESTATEMENT (SECOND) OF TORTS, § 402A (1965).
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