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Disputes provide that the ethical mandate to support 
such initiatives such as Presumptive ADR is a “respon-
sibility.” Distinguishably, the ABA Model Standards of 
Conduct for Mediators clarifies what actions mediators 
should take to advance mediation practice. It explicitly 
provides that mediators should, inter alia, foster diversity, 
help make mediation economically accessible, educate 
the public about mediation, and mentor new media-
tors. The relevant parts of the three ethical codes are as 
follows:

The Preamble of the New York Rules of Professional 
Conduct, provides in relevant part:

A LAWYER’S RESPONSIBILITIES [1]” A 
lawyer, as a member of the legal profes-
sion, is a representative of clients and an 
officer of the legal system with special 
responsibility for the quality of justice. 
. . As an officer of the legal system, each 
lawyer has a duty to seek improvement 
of the law; and to promote access to the 
legal system and the administration of 
justice. …” (emphasis added)5

The ABA Code of Ethics for Arbitrators in Commer-
cial Disputes:

CANON I. AN ARBITRATOR SHOULD 
UPHOLD THE INTEGRITY AND FAIR-
NESS OF THE ARBITRATION PRO-
CESS. A. An arbitrator has a respon-
sibility not only to the parties but also 
to the process of arbitration itself, and 
must observe high standards of conduct 
so that the integrity and fairness of the 
process will be preserved. Accordingly, 
an arbitrator should recognize a re-
sponsibility to the public, to the parties 
whose rights will be decided, and to all 
other participants in the proceeding. This 
responsibility may include pro bono ser-
vice as an arbitrator where appropriate.6

The ABA Model Standards of Conduct for Mediators 
explicitly provides that mediators have an ethical obliga-
tion to advance mediation practice:

STANDARD IX. ADVANCEMENT OF 
MEDIATION PRACTICE: A. A media-
tor should act in a manner that advances 
the practice of mediation. A mediator 
promotes this Standard by engaging in 
some or all of the following: 1. Fostering 
diversity within the field of mediation. 
2. Striving to make mediation accessible 
to those who elect to use it, including 
providing services at a reduced rate or 
on a pro bono basis as appropriate. 3. 

Participating in research when given the 
opportunity, including obtaining par-
ticipant feedback when appropriate. 4. 
Participating in outreach and education 
efforts to assist the public in develop-
ing an improved understanding of, and 
appreciation for, mediation. 5. Assisting 
newer mediators through training, men-
toring and networking. B. A mediator 
should demonstrate respect for differing 
points of view within the field, seek to 
learn from other mediators and work to-
gether with other mediators to improve 
the profession and better serve people in 
conflict.7

Given these ethical mandates, I suggest in the next 
section how you might do your part to advance Presump-
tive ADR.

What You Can Do to Advance the Goals of 
Presumptive ADR:

Help diversify the profession. Litigants should be able to 
have neutrals who are like them. Mentor diverse neutrals. 
Take affirmative steps to select and recommend diverse 
neutrals for your cases and those of your colleagues.

Get trained. If you are not yet an arbitrator, mediator or 
neutral evaluation, consider taking training and becom-
ing one. Presumptive ADR is expected to generate an 
overabundance of cases. More neutrals will be needed. In 
addition, the culture will change to include a settlement 
or mediation opportunity in all cases, mediation training 
will help you distinguish yourself as an advocate.

Join court rosters. Trained mediators, arbitrators and ear-
ly neutral evaluators: let your administrative judge know 
you are available to serve as a neutral to help resolve 
court-connected cases.

Volunteer to serve as a pro bono neutral. Generously 
agree to provide pro bono neutral services.

Mentor. Serve as a mentor to newly trained neutrals.

Get past “no.” Use your ADR skills to engage with ADR-
resistant colleagues who insist “Not for my cases” or “I 
tried it once and it doesn’t work.” Have conversations of 
understanding.

Unbundle your legal services by volunteering to represent 
unrepresented parties in arbitration, mediation or early 
neutral evaluation.

Improve existing ADR programs. Re-think how the exist-
ing ADR programs might be further strengthened and 
made more effective.
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