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ETHICAL COMPASS

The Power of Empathy

By Professor Elayne E. Greenberg

As colleagues in the
dispute resolution field, we
have likely participated in the
ongoing, often heated debate
about the role, if any, of em-
pathy in dispute resolution.
There are those colleagues
who believe that empathy will
only muck up what is really
important, the bottom-line
number and your evaluation
about how to get there. On the other side of this contro-
versy, there are seasoned colleagues who regularly use
empathy as dispute resolution currency, often at the risk
of being marginalized as “touchy feely” by those who
don’t understand its value. To help us get past each
other’s anecdotal justifications and shift to a more objec-
tive focus, I offer this column, highlighting objective re-
search about the value of empathy in dispute resolution.

Elayne E. Greenberg

The research illuminates that empathy in dispute
resolution offers three primary values. First, even-
handed empathy for both parties enhances the ethical
objectivity of mediators, arbitrators and advocates.
Second, empathy helps satisfy participants’ procedural
justice needs for fair and just dispute resolution pro-
cesses. Third, empathy in dispute resolution enhances
the perceived integrity of our broader legal system. Our
discussion begins with an explanation of empathy as a
contflict resolution resource before continuing with high-
lights from research that validate empathy’s benefits.

Empathy Is a Conflict Resolution Resource’

Empathy as a conflict resolution resource has tradi-
tionally been shorthand for “putting yourself in the oth-
er’s shoes.” However, empathy is actually comprised of
three components: cognitive, emotional and behavioral.
The cognitive component of empathy is the recognition
of the emotions and thoughts the other is feeling.2 The
affective or emotional component of empathy is actually
the emotional response to the thoughts and the feelings of
the other so that the other feels “got” and “understood.”
Put together, the cognitive and emotional components
are familiar to many as “perspective taking.”

What distinguishes perspective taking from empa-
thy is the third component, the behavioral component.
The behavioral component of empathy is the integra-
tion of both the cognitive and emotional components
into an action that indicates to the other that the other’s
experience is fully understood.? As a conflict resolution

resource, empathy can be viewed as perspective taking
on steroids. Empathy not only includes an understand-
ing of the other person, but it also includes the affirma-
tive actions, be it verbal or gestures, that demonstrate an
understanding of the other’s experience.

Mediators” interventions provide us rich examples
of empathy in action. As one illustration of the value
of empathy in a mediation, an otherwise sophisticated
business investor is livid that he was sold cases of wine
that weren’t what they were purported to be. Although
the lawyer representing the wine dealer who sold the
fraudulent wine kept talking about the restitution num-
ber that would resolve this dispute, the sophisticated
business investor instead kept expressing with increas-
ing volume his rage at being duped. The mediator inter-
vened at appropriate times with an empathic support to
each side. To the wine dealer, the mediator empathized,
“You are confused and frustrated, because you don't know
what this customer wants. You keep offering to make him
financially whole, and he keeps getting angrier and angrier.”
To the disgruntled investor, the mediator empathized,
“You are livid that the wine distributor thought it could sell
you fraudulent bottles of wine and get away with it. You are
saying that, for you, this is not just about the money, but it
is about them taking responsibility for what you view as a
reprehensible action.” The mediator’s empathetic support
helped each of the parties’ feelings and perspectives be
heard and understood by the other. It also allowed the
wine dealer to begin to more effectively respond to the
businessperson’s true interests and the investor to begin
listening to what the wine dealer was offering. Yes,
empathy used properly is a powerful conflict resolution
resource.

The good news is that we all have empathy in
varying degrees. The better news is that we can always
expand our capacity to empathize. Mediation training,
which focuses on expanding our perspective-taking abil-
ity, has been shown to increase our empathic abilities 4
Even reading books about stigmatized groups such as
One Flew Over the Cuckoo’s Nest can also help us expand
our range of empathic 1'esponses.5 And for those who
need a quick empathy fix, there is even an empathy app
to guide those empathically challenged into offering
more empathic responses.®

Empathy Assists Arbitrators, Mediators, and
Advocates to Maintain Their Objectivity

Empathic responses are one way for arbitrators, me-
diators and advocates to maintain their ethical obliga-
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tion to remain objective. At a time when

arbitrators,” mediators® or advocates’ in dispute resolu-
tion are reminded by our respective ethical codes about
the importance of objectivity, at the same time we are
also provided with conflicting and oft times dizzy-

ing messages that remind us that it is impossible to be
objective because we are all influenced by our cogni-
tive distortions and implicit biases, whether we like it
or not. Help! In the midst of our angst, the research on
empathy offers a life preserver, showing how empathy
might actually help us maintain our objectivity by al-
lowing us to fully understand each party’s perspective.

In Rebecca K. Lee’s research, she explains how
expressing empathy for each side, also known as evenly
applied empathy, can actually help reinforce objectiv-
ity.!1” By empathizing for each side, an arbitrator or law-
yer can develop a deeper understanding of the present-
ing problem, an appreciation of what each party has
experienced and bring greater objectivity in their deci-
sion making about how to resolve the matter at hand.
In the area of arbitration, arbitrators could demonstrate
their objectivity in their decision making by including
in their reasoned awards an empathetic description of
each party’s perspective about the case.

In another example, my esteemed colleagues Fren-
kel and Stark conducted in-depth social research about
the value of Consider the Opposite prompts (hereinaf-
ter CTO), also known as perspective-taking, as a tool
to train lawyers. Frenkel and Stark extol the value of
CTO prompts to help lawyers maintain a more objective
perspective, be more effective advocates and achieve
better outcomes.!! For example, CTO prompts can help
advocates overcome such cognitive biases as optimis-
tic overconfidence and instead allow the advocate to
make a more balanced assessment of his or her case.!?
Moreover, CTO prompts also help advocates weaken
the pulls of an opponent who tries to gain an advantage
by anchoring with a first number, by in turn responding
with more reasonable alternate numbers and accom-
panying rationales that were considered because of
their broader perspective.!3 Finally, CTO prompts can
minimize the partisan viewpoint that blinds some ad-
vocates to see only evidence that confirms their point of
view and can instead broaden the lawyer’s information
processing.!4

In another series of experiments, a team of research-
ers showed how assisting a party to take perspective
can actually de-bias the biased individual and allow
him or her to feel empathy for the previously implicitly
discriminated against person.'® In these experiments,
perspective takers where asked to write a variety of
perspective-taking essays such as a day-in-the-life of
a targeted outgroup such as blacks or Latinos.!® These
perspective-taking activities resulted in whites hav-
ing less bias and more relatedness to the targeted
groups.!” Applying these findings to dispute resolution

processes, we may mitigate some of the influences of
our implicit biases or assist the parties by engaging in
perspective taking.

Empathy Enhances Parties’ Perception of
Procedural Justice in Dispute Resolution
Processes'®

An important by-product of including empathic
responses in dispute resolution is that it enhances par-
ticipants” perception that they have received procedural
justice in that dispute resolution process. When parties
opt for a dispute resolution process, they expect and
deserve a fair and just process. In fact, even when the
outcome does not go the way a party had wished, they
are more likely to be satisfied with the process if they
perceive they have received their procedural justice.
Participants in dispute resolution use four criteria to
assess if the dispute resolution process is a fair and just
one. First, parties want an opportunity to tell their story
and be heard.! Second, parties want to know that the
neutral is making decisions in a fair and impartial way.?
Third, parties want to know that their neutral is trust-
worthy and desires to do the right thing.?! Fourth, par-
ties want to be treated with respect by the neutral and
all who administer the dispute resolution process.??

Therefore, when advocates and neutrals empathize,
participants are more likely to satisfactorily experience
all four components that contribute to their assessment
of procedural justice.

Empathy Enhances Participants’ Perceived
Legitimacy of the Rest of the Legal System

Another important by-product of including empathy
in dispute resolution processes is that it enhances the
perceived legitimacy of our entire legal system.?® Yes,
our dispute resolution programs are actually adjuncts
to our legal system. Participants’ satisfaction with the
quality of dispute resolution programs affects their
perception of our legal system. Thus, if empathic sup-
ports cause greater participant satisfaction with dispute
resolution processes, participants are also likely to have
greater confidence in our legal system.

Conclusion

Returning to where we began, arbitrators, mediators
and advocates cannot ignore the research that demon-
strates the importance of empathy in our work. To those
who question the role of empathy in dispute resolution,
You are concerned that empathy will detract from partici-
pants’ real reason for using dispute resolution: to resolve the
case at the right number. Besides, you're not a psychologist
and don'’t think it is your role to deal with emotions. To those
who already include empathy in their dispute resolution
processes, You do not want to be marginalized because you
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include empathy in dispute resolution. You reqularly see the
benefits of empathy and want to see those benefits legitimized.

Empathy is a powerful conflict resource that has
a positive ripple effect on the neutrals, advocates and
participants. For advocates, arbitrators and mediators
who strive to ethically achieve that ofttimes elusive goal
of objectivity, even-handed empathy toward both par-
ties is an effective de-biasing tool. As a de-biasing tool,
empathy helps us make better deals because we can?
then garner quality information less shackled by cogni-
tive biases. For participants in dispute resolution pro-
cesses, empathy enhances their perception of procedural
justice, their perception of the legitimacy of the process
and their esteem for our legal system as a whole. Now
that the value of empathy is undisputed, let’s go forward
and include this conflict resolution resource in our work,
our trainings and our professional education.
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