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State law, however, may not be an effective vehicle
for foreign plaintiffs to escape the limits of the
FTAIA. State law claims by foreign plaintiffs are likely
to face the same restrictions that the FTAIA places

on such claims under federal law.

merce. Moreover, the Court found no case decided prior to
the enactment of the FTAIA that would have upheld the
exercise of jurisdiction over similar foreign claims.'?
Although the Court acknowledged that plaintiffs’ argument
favoring jurisdiction presented “the more natural reading of
the statutory language,” considerations of comity and history
made clear that plaintiffs’ reading “is not consistent with the
FTAIA’s basic intent.”"® Instead, the Court adopted the nar-
rower reading championed by defendants because “[t]hat
reading furthers the statute’s basic purposes, it properly
reflects considerations of comity, and it is consistent with
Sherman Act history.” The Court emphasized that its hold-
ing “assumed that the anticompetitive conduct here inde-
pendently caused foreign injury; that is, the conduct’s
domestic effects did not help to bring about that foreign
injury.”?

On remand, the plaintiffs argued that their injury was
not unrelated to the anticompetitive effects of the cartel on
U.S. commerce, urging that but for defendants’ price-fixing
activities in the United States, the international cartel would
have collapsed. The plaintiffs maintained that, given the fact
that vitamins are fungible and readily transportable, without
U.S. participation in the conspiracy, foreign purchasers would
have bought vitamins in the United States at competitive
prices, instead of dealing with the cartel at supracompetitive
prices. By incorporating the U.S market, the cartel cut off
that avenue of arbitrage. Accordingly, the plaintiffs argued
that the domestic effect of the cartel caused the plaintiffs for-
eign injury.

The D.C. Circuit disagreed. The court did acknowledge
that the plaintiffs had painted a plausible scenario that but for
supracompetitive prices in the United States resulting from
cartel activities in the United States, they would not have
been injured.'® Nevertheless, the court held that “ ‘but-for’
causation between the domestic effects and the foreign injury
claim is simply not sufficient to bring anticompetitive con-
duct within the FTAIA exception.”'” Rather, the statutory
formulation calls for “a direct causal relationship, that is,
proximate causation,” between domestic effects and foreign
injury, a standard that is not satisfied by establishing a mere
“but-for ‘nexus.”'® The proximate cause standard under the
FTAIA has proven to be a formidable barrier to foreign plain-
tiffs who seek to bring antitrust suits under U.S. law in
American courts.
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The Shift to State Law Claims

The restrictive holdings in Empagran and its progeny have led
foreign plaintiffs to seek relief in state court under state law,
invoking state antitrust laws, state unfair trade practices acts,
and common law remedies for unjust enrichment or restitu-
tion." State law, however, may not be an effective vehicle for
foreign plaintiffs to escape the limits of the FTAIA. State law
claims by foreign plaintiffs are likely to face the same restric-
tions that the FTAIA places on such claims under federal
law.?* In addition, state law claims seeking redress for foreign-
based injuries would run afoul of the Supremacy Clause, the
Foreign Commerce Clause, and the Due Process Clause of
the Fourteenth Amendment, as well as principles of pre-
scriptive comity.

State Antitrust and Unfair Competition Claims
In construing the FTAIA, the Court in Empagran did not
question the power of Congress to enact legislation with an
extraterritorial reach. Nevertheless, as the Court observed
subsequently in Morrison,*' “It is a long-standing principle of
American law ‘that legislation of Congress, unless a contrary
intent appears, is meant to apply only within the territorial
jurisdiction of the United States.” “ This presumption against
extraterritoriality “rests on the perception that Congress ordi-
narily legislates with respect to domestic, not foreign mat-
ters,” and “unless there is the affirmative intention of the
Congress clearly expressed to give a statute extraterritorial
effect [a court] must presume it is primarily concerned with
domestic conditions.”?* Where “a statute gives no clear indi-
cation of an extraterritorial application, it has none.”? This
same canon of construction applies with equal force to state
statutes.?

As a threshold matter, it would be illogical to suggest that
a state’s power to legislate extraterritorially exceeds that of the
national government. But, even if state powers were coex-
tensive with those of the federal government, no state
antitrust or unfair trade practices statute by its terms purports
to apply outside of the United States. Accordingly, the lim-
iting rationale of Morrison applies equally to state law.

State Antitrust Laws. To succeed in bringing state law
claims that would be barred under federal antitrust law by the
FTAIA, plaintiffs must convince the courts that the extra-
territorial reach of state antitrust statutes is broader than that
of the Sherman Act. Any attempt to do so, however, would
be a nonstarter. The states, through harmonization statutes®
and judicial decisions,?® have directed their courts to follow
federal antitrust laws and the federal judiciary’s construction
of those laws in interpreting their respective state statutes.
This is not to say that harmonization statutes require states
to move in lock step with federal antitrust law. Many states
have gone their own way by enacting ///inois Brick repealers
to permit indirect purchaser claims,”” and the Supreme Court
has upheld those statutes.”® Those statutes suggest that state
legislatures know how to react when they believe that a
Supreme Court decision would, if applied to the state
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activities of U.S. companies operating abroad, “however anti-
competitive, as long as those arrangements adversely affect
only foreign markets.”#! Third, Congress intended to foster
international comity by accommodating antitrust schemes of
other sovereign nations, recognizing that respect for foreign
regimes would serve to ease “foreign animosity toward U.S.
antitrust enforcement.”** Applying state law, whether anti-
trust law, unfair competition law, or the court-made doctrines
of restitution or unjust enrichment, to foreign claims in the
face of the foregoing purposes underlying the congressional
enactment of the FTAIA, would run afoul of the Supremacy
Clause, the Foreign Commerce Clause, and the Due Process
Clause of the U.S. Constitution.

Supremacy Clause. As a general proposition, federal
law preempts state law where: (1) Congress expressly pre-
empts the operation of state law; (2) federal law occupies the
field of intended state regulation; or (3) there is conflict
between federal and state provisions. It is well established that
the Sherman Act was not intended to occupy the field of
antitrust regulation and, accordingly, state antitrust laws are
not expressly preempted. Nor are state antitrust laws as a gen-
eral matter impliedly preempted. The Supremacy Clause,
however, bars invocation of state law where, “under the cir-
cumstances of [a] particular case, [the challenged state law]
stands as an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress.”* The question
of what constitutes a “sufficient obstacle is a matter of judg-
ment, to be informed by examining the federal statute as a
whole and identifying its purpose and intended effects . . . .”%
Significantly, courts broadly construe the preemptive effect of
federal law and restrict construction of concurrent state power
to the narrowest limits when a state law touches upon foreign
affairs or international relations.” Additionally, the Supremacy
Clause has been held to bar the application of state antitrust
law where state statutes would interfere with treatment of the
nationally organized professional team sport of baseball.“

The application of state antitrust laws to foreign claims
beyond the bounds set by the FTAIA and Empagran would
likely introduce uncertainty and confusion in the law and
frustrate the Congressional intent that the United States speak
with one voice on the issue of American jurisdiction over for-
eign commerce. Similarly, sanctioning state regulation of for-
eign transactions would make it more difficult for American
companies to assess the legality of the foreign conduct under
American laws. In addition, allowing state laws to reach for-
eign claims that the FTAIA placed beyond the purview of the
Sherman Act would create a fundamental conflict with the
statutory goals set forth above.

Finally, if the states were given free rein to entertain mat-
ters involving foreign commerce that are beyond the bounds
set by the FTAIA for federal antitrust law, the explicit purpose
of Congress to accommodate the antitrust schemes of other
nations would be hopelessly compromised. The Court in
Empagran concluded that, in Sherman Act cases involving
international transactions, any attempt to analyze comity con-
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cerns on a case-by-case basis would be too complicated to
prove workable. The Empagran I Court explained:

Courts would have to examine how foreign law, compared
with American law, treats not only price fixing but also, say,
information-sharing agreements, patent-licensing, price con-
ditions, territorial product resale limitations, and various
forms of joint venture, in respect to both primary conduct
and remedy. The legally and economically technical nature
of that enterprise means lengthier proceedings, appeals, and
more nature of that enterprise means lengthier proceedings,
appeals and more proceedings—to the point where proce-
dural costs and delays could themselves threaten interfer-
ence with a foreign nation’s ability to maintain the integrity
of its own antitrust enforcement system. Even in this rela-
tively simple price-fixing case, for example, competing briefs
tell us (1) that potential treble-damages liability would help
enforce widespread anti-price-fixing norms (through added
deterrence) and (2) the opposite, namely that such liability
would hinder antitrust enforcement (by reducing incentives
to enter amnesty programs). How could a court seriously
interested in resolving so empirical a matter—a matter poten-

tially related to impact on foreign interests—do so simply

and expeditiously? ¥/

The complexities identified by the Supreme Court in
Empagran involve potential conflicts between only the
Sherman Act and foreign law. Those complexities would be
multiplied significantly if courts were directed instead to
analyze potential conflicts between foreign law and laws of
perhaps 30 or 40 states. Evaluation of state statutes on a
case-by-case basis would undermine the stated goals of
Empagran I to promote comity. Under these circumstances,
assertion of state authority over foreign conduct must be
preempted. Otherwise, state law would stand as an obstacle
to achieving the goals of the FTAIA.

These very concerns prompted one court to rule that the
state antitrust and consumer protection claims at issue were
in conflict with federal policies set forth in the FTAIA. The
court agreed with the defendant’s contention that the exercise
of jurisdiction over state law claims would run afoul of the
Supremacy Clause.”® In so holding, the court found that
“Congress had spoken under the FTATA” and it was therefore
“persuaded that Congress’ intent would be subverted if state
antitrust laws were interpreted to reach conduct which the
federal law could not.”#

To avoid conflict with the Supremacy Clause, the state
statute must be construed so as to go no further than the
FTAIA in regulating foreign commerce. That is precisely
what a California state court held in Amarel v. Connell.>°
The plaintiffs in Amarel were independent rice producers
who sued agricultural cooperatives under the Cartwright Act,
California’s antitrust and consumer protection law, and its
unfair competition laws, alleging conspiracy to monopolize
the sale of California paddy rice, including the foreign export
market. The plaintiffs initially alleged collusion between the
defendants to sell rice to the Republic of Korea. The trial
court granted a motion to dismiss, concluding that the alle-
gations intruded into the exclusively federal sphere of foreign



commerce and foreign relations. Subsequently, the plaintiffs
filed an amended complaint in which their Cartwright Act
claims were free of any assertions involving foreign com-
merce and foreign relations. The trial court again dismissed
the complaint, but the appellate court reversed and upheld
the sufficiency of the Cartwright Act claims, the originally
offending allegations having been removed.”!

In addition, the appellate court in Amarel upheld the
plaintiffs’ consumer protection and unfair competition law
claims.’> Amarel concluded that, although Congress had not
completely barred state regulation of foreign commerce, the
courts still must “square” the jurisdictional limits on the

Sherman Act under the FTAIA with the application of state

. . . participants in foreign commerce, faced with
conflicting legal standards regarding the applicability
of federal law and a multitude of state statutes,
would face insurmountable difficulties in assessing

their potential liability under state or federal laws.

law to foreign conduct and thereby avoid conflict between
federal and state law. The court reasoned that the FTAIA cre-
ates “an ‘effects’ test for application of the state’s antitrust and
unfair competition laws . . .” and, because “the anticompet-
itive conduct in question has a direct, substantial and rea-
sonably foreseeable effect within the state . . .” the foreign
claim was not preempted by the FTAIA.>

Foreign Commerce Clause. The Foreign Commerce
Clause gives Congress the sole power to regulate commerce
with foreign nations. The Supreme Court has acknowledged
the dominant federal interest in regulating foreign commerce
and has underscored the importance of uniformity in policies
regulating foreign commerce.> The “special need for federal
uniformity” places additional constraints on the states when
acting in matters of foreign commerce.” Were litigants per-
mitted to circumvent the FTAIA’s limitations on foreign
claims and avail themselves of what they perceive as more lib-
eral jurisdictional standards under state law, the goal of uni-
formity would be thwarted and it would be impossible for the
United States to speak with one voice on matters of poten-
tial antitrust liability under American law for claims relating
to injuries suffered outside of the United States. Equally
important, participants in foreign commerce, faced with con-
flicting legal standards regarding the applicability of federal
law and a multitude of state statutes, would face insur-
mountable difficulties in assessing their potential liability
under state or federal laws.

The Supreme Court’s decision in japan Line is particular-
ly instructive here. In that case, the Supreme Court held
that applying a California ad valorem tax provision to con-

tainers involved in international commerce violated the
Foreign Commerce Clause.”® As with the state antitrust and
consumer protection laws and common law claims discussed
here, the California tax statute did not discriminate between
domestic and foreign commerce. Rather it imposed a tax
on any property located in California on a particular date
each year. This scheme meant that foreign goods located in
California on that date were taxed even though they were
not destined for sale, distribution, or consumption in the
state. Noting that the United States had entered the Customs
Convention on Containers with other nations covering duties
on goods temporarily imported into member nations, the
Court found that the California statute impaired the ability
of the United States to speak with one voice and that the
statute was therefore preempted under the Foreign Commerce
clause:

A state tax on instrumentalities of foreign commerce may
frustrate the achievement of federal uniformity in several
ways. If the State imposes an apportioned tax, international
disputes over reconciling apportionment formulae may arise.
If a novel state tax creates an asymmetry in the internation-
al tax structure, foreign nations disadvantaged by the levy
may retaliate against American-owned instrumentalities pres-
ent in their jurisdictions. Such retaliation of necessity would
be directed at American transportation equipment in gener-
al, not just that of the taxing State, so that the Nation as a
whole would suffer. If other States followed the taxing State’s
example, various instrumentalities of commerce could be
subjected to varying degrees of multiple taxation, a result that
would plainly prevent this Nation from “speaking with one
voice” in regulating foreign commerce.”’

For these same reasons, the Court ruled that a more
detailed inquiry would be necessary where states seek to tax
instrumentalities of foreign, rather than of interstate, com-
merce. Specifically, the courts must consider whether impo-
sition of state taxes creates a significant risk of international
multiple taxation and whether the tax would bar the federal
government from “speaking with one voice when regulating
commercial relations with foreign governments.”*® Similarly,
in the antitrust arena, courts must consider whether liability
under state law for injuries suffered wholly outside the United
States would create significant risks of multiple liability and
would undermine uniform policies that Congress sought to
create.

Under Japan Line and its progeny, where a state law under-
mines a clear federal policy to speak with one voice on a mat-
ter affecting foreign commerce, applying that law beyond
what is permitted by the federal policy violates the Foreign
Commerce Clause.

Due Process. The Due Process Clause of the Fourteenth
Amendment restricts extraterritorial application of state law
in two related but analytically distinct ways: (1) it provides
inherent constitutional limitations on the permissible scope
of a state’s substantive law, i.e., a state’s legislative jurisdic-
tion;” and (2) it provides constitutional limitations on a
state’s choice of law rules.®
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Comity

In Empagran, the Supreme Court held that principles of pre-
scriptive comity required that the FTAIA be interpreted so as
to preclude exercise of Sherman Act jurisdiction where for-
eign conduct causes independent foreign harm that alone
gives rise to a plaintiff’s claim. Prescriptive comity provides
that domestic statutes should be construed so as to avoid
unreasonable interference with the sovereign authority of
foreign nations.

The prescriptive comity principle relied on by the Supreme
Court in Empagran applies equally to state law claims for rea-
sons already discussed. First, Empagran is a decision by the
highest court interpreting the reach of the Sherman Act and
therefore should be authoritative with respect to state anti-
trust statutes under harmonizing statutes and case law
referred to above. Second, it would be anomalous for a court
to find that the jurisdiction of state courts in matters of com-
merce exceeded that of federal courts.®’ Third, the case law,
although sparse, confirms that the jurisdictional reach of
state antitrust laws and state consumer protection statutes
cannot exceed that of the Sherman Act.®!

Common Law Claims

Common law actions, such as claims for restitution and
unjust enrichment, by foreign plaintiffs based on foreign
transactions face even steeper hurdles than statutory claims.
Even assuming that a court would have subject matter juris-
diction over these claims, due process concerns would bar
application of forum law where the nexus between the defen-
dant’s unlawful acts and the forum is attenuated.

Additionally, the common law claims face the same hur-
dles that the state antitrust claims and unfair trade practices
claims face under the Supremacy Clause, the Foreign Com-
merce Clause, and the Due Process Clause.®? To permit the
common law actions to go forward would stand as an obsta-
cle to the ability of the United States to speak with one voice
in matters of international commerce. Moreover, allowing
suits based on restitution or unjust enrichment could com-
plicate the conduct of international commerce because
traders would have no simple way of assessing their potential
liability under various different state-based unjust enrich-
ment or restitution regimens. Equally important, comity
concerns counsel against permitting common law claims to
trump remedies provided by foreign law for injuries suffered
outside the United States.

Under federal law, as discussed above, there is a presump-
tion against the courts giving extraterritorial effect to acts of
Congress. A principal rationale for this presumption is to
avoid fomenting unintended discord with foreign nations
by extending U.S. law abroad by judicial decision. If laws are
to have extraterritorial effect, that decision should come from
the legislature and, as stated by the Supreme Court in
Morrison, should require a “clear” or “affirmative” expression
of extraterritoriality in order to extend U.S. law to foreign
activity.® In truth, this suggests that courts have less (and cer-

tainly no more) power than the legislature to extend U.S. law
outside the country. This principle of construction applies

11 h | 84 In the ab f affiliat-
equally to the state law context.* In the absence of affiliat
ing contacts with the forum state that would make it fair and
reasonable for the court to exercise jurisdiction, a state court
may not entertain common law claims involving foreign
conduct.

Conclusion

State law claims by foreign plaintiffs based on foreign trans-
actions are limited by the reach of their applicable federal
counterparts. It is both incongruous and illogical to suggest
that state law can trump federal law in matters of foreign
commerce. Moreover, the Constitution clearly delimits state
regulation of foreign commerce. In short, satate law cannot

provide an end run around the FTAIA.
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