St. John's Law Review

Volume 48, March 1974, Number 3 Article 11

The Survey of New York Practice Table of Contents

St. John's Law Review

Follow this and additional works at: https://scholarship.law.stjohns.edu/lawreview

Recommended Citation

St. John's Law Review (1974) "The Survey of New York Practice Table of Contents," St. John's Law Review: Vol. 48 : No. 3, Article 11.
Available at: https://scholarship.law.stjohns.edu/lawreview/vol48/iss3/11

This Recent Development in New York Law is brought to you for free and open access by the Journals at St. John's Law Scholarship Repository. It has
been accepted for inclusion in St. John's Law Review by an authorized editor of St. John's Law Scholarship Repository. For more information, please

contact lasalar@stjohns.edu.


https://scholarship.law.stjohns.edu/lawreview?utm_source=scholarship.law.stjohns.edu%2Flawreview%2Fvol48%2Fiss3%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.stjohns.edu/lawreview/vol48/iss3?utm_source=scholarship.law.stjohns.edu%2Flawreview%2Fvol48%2Fiss3%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.stjohns.edu/lawreview/vol48/iss3/11?utm_source=scholarship.law.stjohns.edu%2Flawreview%2Fvol48%2Fiss3%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.stjohns.edu/lawreview?utm_source=scholarship.law.stjohns.edu%2Flawreview%2Fvol48%2Fiss3%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarship.law.stjohns.edu/lawreview/vol48/iss3/11?utm_source=scholarship.law.stjohns.edu%2Flawreview%2Fvol48%2Fiss3%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:lasalar@stjohns.edu

THE SURVEY OF NEW YORK PRACTICE

TABLE OF CONTENTS

ARTICLE 2 — LIMITATIONS OF TIME

CPLR 213(2): Prospective warranties and the statute of limitations ............ 613
CPLR 207(3): Statute of limitations not tolled for defendant’s absence where ex-
pedient service is available «........ooiiniiiiiiiiiiiiiiiiiiii e 614
CPLR 214(5): Codling modifies Mendel by recognizing a separate cause of action
based upon strict liability in 0Tt ccevesneieinineinrersiieirresonerenennenas 616

ARTICLE 3 — JURISDICTION AND SERVICE, APPEARANCE AND CHOICE OF COURT
CPLR 327: Enforceability of the judgment deemed a factor in application of the
doctrine of forum non cONVENIENS +..c.ceevveenneveosns Ceeerreaannn tereenenes 619

ARTICLE 10 — PARTIES GENERALLY
CPLR 1025: Obstacles to an action against an unincorporated association ...... 622

ArTicLE 11 — POOR PERSONS
CPLR 1102: Indigent defendant has constitutional right to counsel in matrimonial
ACEIOM oo ieeenreseeseeeeennneeeeaseeesesaanassaseosassussasssscsnsnssnsnnss 625

ARTICLE 31 — DISCLOSURE
CPLR 3101(a): Appellate departments adopt a strict approach to discovery and
inspection of insurance policy Hmits ......ovienieeninininierinenaeeaaaenen, 626

ARTICLE 32 — ACCELERATED JUDGMENT
Collateral Estoppel: Criminal conviction conclusively establishes underlying facts
in subsequent civil GCLION «..eenoneeni it i e e 629

ARTICLE 52 — ENFORCEMENT OF MONEY JUDGMENTS
CPLR 5201: Reservation clause in liability policy causes new Seider problems .. 631
CPLR 5240: Court indicates that velief from a completed sale of real property will
be difficult 0 OBAIN «.vovvvreenneniiennrieeenarrraratraeaiaatnaiaaaaaas 634

ARTICLE 75 — ARBITRATION
CPLR 7501: Court of Appeals adopts separability approach where a broad arbi-

tration clause is Present ......ooviieieoenenorrietetsnostsetattatetotaconaass 639
CPLR 7503(a): Venue limited to court where action is pending in application to
SEAY QTBITALION «ovoveei ittt it ettt tee i s 645

INSURANCE LAW
Insurance Law § 59-a: Jurisdiction over foreign insurer may not be predicated

upon the unauthorized acts of its limited agent «.........cooovveieiiniina... 648
Dore v. Dow CuemicaL Co.
Intrafamily LTS «..oeeneneennneieineininrieenenreneeseenccsuenrasssnncnnnns 650
Insurance Law § I67(3) «euueennenenneeaiaiiiaiiaieeenrairaanansannanns 653
Gochee v. Wagner abandoned .........coveeiviiniienriiirnrieieenenennannns 655
RELTOACUVILY o veeenene et eeeeeeaaneentenananeceseceaeerreetraanarononns 657
Waiver .....cve..... ettt eieeieieeie ettt e et 658
Indemnity CONLTACES «.ovenninnnnnnenerateaeseneaesnensseeesaseiaisasancnns 659
Court Of ClAIMS «vnurneinenni ittt ittt iatieieiaateaeaeaanaennnas 659
DEVELOPMENTS IN NEW YORK PRACTICE :
“Self-help” remedies and due Process ...o.ooeeeeieiiiiiiiiiiiiiiiiiiiiainaann. 661
Introduction*

Several cases of constitutional dimension are discussed in this in-
stallment of the Survey. Blye v. Globe-Wernicke Realty Co. and Frost

* The following abbreviations will be used uniformly throughout the Survey:
New York Civil Practice Law and Rules ....ccoveieeenciieecneriecenesnncnns CPLR
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v. Mohawk National Bank, which are treated in the Developments in
New York Practice section deal, respectively, with the New York inn-
keeper’s lien statute and the Uniform Commercial Code’s “self-help”
provision, two creditor remedies whose constitutionality has been ques-
tioned in light of the Sniadach-Fuentes line of cases. In Seligman v.
Tucker, due process questions were raised when a provision in a lia-
bility insurance policy barring Seider attachment was overriden. Van-
derpool v. Vanderpool held that an indigent defendant in a matri-
monial action has a constitutional right to counsel.

Other cases discussed include Weinrott v. Carp, a Court of Ap-
peals decision which adopts the federal separability approach with re-
spect to arbitration agreements; Murphy v. Grid Realty Corp., wherein
the court refused to set aside a completed execution sale in the interest
of justice; and Victorson v. Kaplan, which holds that Codling v. Paglia
abandoned the rule of Mendel v. Pittsburgh Plate Glass Co.

Additionally, the Survey continues its treatment of the ramifica-
tions of Dole v. Dow Chemical Co., which adopted a rule of relative
fault among negligence defendants. Some areas discussed are intrafam-
ily torts, section 167(3) of the Insurance Law and Dole retroactivity.

The Survey sets forth in each installment those cases which are
deemed to make the most significant contribution to New York’s pro-
cedural law. Due to limitations of space, however, many other less im-
portant, but, nevertheless, significant cases cannot be included. It is

New York Civil Practice ACt ..........iiimiiiiiiiiiiieeiiiiseiiiiiiesee....CPA
New York Rules of Givil Practice ........c.vuivuininrinineiureranrnsocanoenas RCP
New York City Givil COUTt ACL veenvnennenerninnrirnraeniinraranensessanonss CCA
Uniform District GOUrt ACL .uuueinnrneeiieennerineerianessnesnseaneacemneas UDCA
Uniform Justice COUTt ACt «.veverrnireneinianiuiiinreannennaconnnn, DO UJCA
Uniform City Court ACt .....uiueniieerenterenrneeneenrsonesntoseeaasnaes UCCA
Real Property Actions and Proceedings Law ........ccoieiiniaeniciinaiines RPAPL
Domestic Relations Law .....veeeenueiinaioniiiiiiiraiiieeienacncaianss DRL
New York Code of Rules and Regulations ...................cooiiaiitn NYCRR
WEINSTEIN, KORN & MILLER, NEW YORK CiviL PRACTICE (1969) ............c.ceeues WK&M
The Biannual Survey of New York Practice ..-....c.coviveeenenn.n The Biannual Survey
The Quarterly Survey of New York Practice «.....ooevevenennann., The Quarterly Survey

Extremely valuable in understanding the CPLR are the five reports of the Advisory
Committee on Practice and Procedure. They are contained in the following legislative
documents and will be cited as follows:

1957 N.Y. LEG. DOC. NO. 6(D) «-evvenruecionrrarearennaraneanneennes FirsT REP.
1958 N.Y. LEG. DOC. NO. 13 ... iiiiiiiiettnnieiinerennnannronnss SECOND REP.
1959 N.Y. LEG. DOC, NO. 17 oiiriiieiieianrtnsesanonsconacscaassnnn THIRD REP.
1960 N.Y. LEG. DOC. NO, 80 ..vvireeiernnrocccneacsoncnssaacsssen FOUrRTH REP.
1961 FINAL REPORT OF THE ADVISORY COMMITTEE ON PRACTICE

AND PROCEDURE 4 .0ecvvteeanecsossocaaceesessesscconrossssesasnans FINAL REP.

Also valuable are the two joint reports of the Senate Finance and Assembly Ways and
Means Committees:

1961 N.Y. LEG, DOC. NO. 15 ..\t ciemiiiiiiiiieeactnnasnancneanes FIFTH REP.

1962 N.Y. LEG. DOC. NO. 8 .iiivivinrenrarrroronnracrensncoacscanss SIXTH REP.



1974] R SURVEY OF N.Y. PRACTICE 613

hoped that the Survey nonetheless accomplishes its basic purpose, viz.,
to key the practitioner to significant developments in the procedural
law of New York.

ARTICLE 2 — LIMITATIONS OF TIME
CPLR 213(2): Prospective warranties and the statute of limitations.

The Uniform Commercial Code prescribes a four-year statute of
limitations for breach of a sales contract.! Generally, the cause of ac-
tion is deemed to accrue upon tender of delivery of the goods.? How-
ever, where a prospective warranty is involved, i.e., one which “explic-
itly extends to future performance of the goods,” section 2-725(2)
provides that the action accrues when the breach is or should have been
discovered.

A recent case in the Appellate Division, Second Department,
Mittasch v. Seal Lock Burial Vault, Inc.,® examined the applicability
of this exception to an express warranty by the manufacturer that a
burial vault “is free from material defects or faulty workmanship and
will give satisfactory service at all times.”* The casket was purchased in
1958 and in 1970 the plaintiff endeavored to remove her husband’s
body to another cemetery. Exhumation revealed that leakage had
caused damage to the body and the casket. The court held that the
warranty was prospective, and thus the statute of limitations ran from
discovery of the defect.

Under pre-UCQC case law, a prospective warranty arose only in the
narrow category of cases in which the product was not in existence at
the time of contract.5 Assurances relating to the condition of the goods
at the time of sale were considered present warranties.® For example,

1N.Y. U.CC. § 2-275 (McKinney 1964). Under CPLR 213(2), a contract action must
be commenced within six years, except as provided in the U.C.C.

2 Mendel v. Pittsburgh Plate Glass Co., 25 N.Y.2d 340, 253 N.E.2d 207, 305 N.v.S.2d
490 (1969); Schwartz v. Heyden Newport Chem. Corp., 12 N.Y.2d 212, 188 N.E2d 142, 237
N.Y.5.2d 714 (1963).

342 App. Div, 2d 573, 344 N.Y.5.2d 101 (2d Dep’t 1973) (mem.).

4Id. at 573, 344 N.Y.5.2d at 102,

6 See Woodworth v. Rice Bros, Co., 110 Misc. 158, 179 N.Y.S. 722 (Sup. Ct. Orleans
County), aff’'d mem., 193 App. Div. 971, 184 N.Y.S. 958 (4th Dep’t 1920), aff'd mem., 233
N.Y. 577, 135 N.E. 925 (1922) (trees were sold to the plaintiff guaranteed to bear “Elber-
tas” and “Willets,” and five years later the trees bore a different fruit; held, the warranty
extended to the time in the future when the trees would bear fruit). But see Allen v.
Todd, 6 Lans. 222, 224 (4th Dep’t 1872) (where apple trees bore 2 different variety of apples
than promised, the warranty was held to extend only to the “species of the tree at the
time the sale was made”).

6 See Schwartz v. Heyden Newport Chem. Corp., 12 N.Y.2d 212, 188 N.E.2d 142, 287
N.Y.S2d 714 (1963) (thirteen years after being administered drug, plaintiff developed
carcinoma causing removal of eye; held, cause of action accrues when harmful substance
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