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be prejudicial to a substantial right of the opposing party. Anything
short of prejudice should be allowed with the court retaining the sanc-
tions of costs and continuance.

CPLR 3042: Court vacates preclusion order upon condition that de-
linquent party pay 8100 costs.

CPLR 3042 governs the procedure for obtaining a bill of par-
ticulars. If a request properly made under this section is not com-
plied with, the court is empowered by subdivision (c) to preclude
the delinquent party from giving evidence at the trial as to the items
for which the particulars were requested. Preclusion is doubtless a
severe remedy and, although the CPLR is silent as to the court’s au-
thority to vacate such an order, it is not uncommon for vacatur to
be allowed™ when it is evident that the parties would not be preju-
diced thereby’ and that the noncompliance with the request for the
bill of particulars was excusable.” Occasionally, a situation arises
whereby the court recognizes that the noncompliance was “excus-
able” (or at least adequately explained) but nevertheless feels that
the delinquency cannot be completely ignored and therefore condi-
tions the vacatur upon payment of specified costs.”® Such a situation
was recently dealt with by the Appellate Division, First Department
in Magieri v. Saks.®® There, the court modified the vacatur of a pre-
clusion order to the extent that it be conditioned upon the payment
of $100 in costs by the plaintiff.

The Magieri outcome is sound. If the delinquency of the party
can be adequately explained and neither party is prejudiced, vacatur
should be allowed. To hold otherwise would oppose the very purpose
upon which the bill of particulars is founded: to “give each party all
reasonable opportunity to produce his own proofs, and to meet and
sift those of his adversary.”®! Yet, even the aforestated purpose is
founded on the omnipresent striving “to reach exact justice between
the parties”®? and to grant the delinquent party a vacatur with no
penalty attached would hardly seem just. The use of the vacatur made
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conditional upon payment of costs avoids the severe remedy of pre-
clusion while assuring that a request for a bill of particulars is not
lightly regarded.

CPLR 3101(a): Income tax returns deemed “material and necessary.”

Guided by the test of usefulness and reason,® courts continue to
implement the Court of Appeals decision® which equated the phrase
“material and necessary” found in CPLR 3101 with the relevancy
standards utilized by the federal courts.®® And, the criterion for what
is disclosable remains the same irrespective of the disclosure device
employed.®® For example, in J.R. Miller Co. v. Drew,® the produc-
tion of income tax returns pursuant to CPLR 3120% was required on
the ground that they were material and necessary to the preparation
of a defense.

In Miller, the plaintiff alleged that it sustained a $100,000 loss
as a result of the defendant’s negligence while painting plaintiff’s
clothing store. Originally, defendant sought a copy of bills, vouchers,
and statements which would indicate the purchase and resale price of
the clothing, but plaintiff had destroyed these items pursuant to cor-
porate policy. Defendant thereupon sought, successfully, production
of plaintiff’s tax return, reasoning that it would reflect the extent of
plaintiff’s uninsured loss.

Previous cases ordering the production of income tax returns
have involved the issue of lost earnings.®® Thus, the Miller court rea-
soned that the same approach should be used in lost profits cases. Un-
doubtedly, the tax returns were material and necessary to the prepa-
ration of a defense, especially since the plaintiff had destroyed the
best evidence.
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