St. John's Law Review

Volume 40, May 1966, Number 2 Article 11

The Biannual Survey of New York Practice: Part VI-Table of
Contents

St. John's Law Review

Follow this and additional works at: https://scholarship.law.stjohns.edu/lawreview

This Recent Development in New York Law is brought to you for free and open access by the Journals at St. John's
Law Scholarship Repository. It has been accepted for inclusion in St. John's Law Review by an authorized editor of
St. John's Law Scholarship Repository. For more information, please contact selbyc@stjohns.edu.


https://scholarship.law.stjohns.edu/lawreview
https://scholarship.law.stjohns.edu/lawreview/vol40/iss2
https://scholarship.law.stjohns.edu/lawreview/vol40/iss2/11
https://scholarship.law.stjohns.edu/lawreview?utm_source=scholarship.law.stjohns.edu%2Flawreview%2Fvol40%2Fiss2%2F11&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:selbyc@stjohns.edu

THE BIANNUAL SURVEY OF NEW YORK
PRACTICE: PART VI

TABLE OF CONTENTS

PAGE
Article 2 — Limitations of Time
CPLR 203(e): Relation back to commencement of personal injury
action allowed where executor enlarges original action to include a
claim for wrongful death. 307

General Municipal Law Section 50-e: Motion to file late notice
of claim denied where city’s ownership of property not discovered
by usual search. 308

Article 3— Jurisdiction and Service, Appearance and Choice of Court
CPLR 302: No basis for jurisdiction over defendant who was
domiciliary at time act complained of was committed. 309

CPLR 302(a)(1): Limited partner held subject to personal jur-
isdiction on basis of his endorsement outside New York of a note
for benefit of New York partnership. 311

CPLR 308(1): [Personal service held valid where papers served
by party who merely found them. 313

CPLR 308(3): Mailing to “last known residence” not valid where
plaintiff knows that defendant no longer resides there. 314

CPLR 308(3): Where CPLR 313 is inapplicable, “last known
residence” construed to embrace only a residence within the state. 315

CPLR 308(3): Claim interposed for purpose of statute of limitations

when summons served pursuant to statute —mnot when filed. 316
Vehicle & Traffic Law §254: Applies for reasonable time after
defendant returns to state after more than thirty-day absence. 317
CPLR 311 and BCL §307: Alternate methods of service. 319
CPLR 325(c): Wrongful transfer to lower court does not affect
monetary jurisdiction limit of that court. 320

Article 6 — Joinder of Claims, Consolidation and Severance
CPLR 603: Court has discretion to allow severance in furtherance
of convenience or to avoid prejudice. . 321

303



304 ST. JOHN’S LAW REVIEW [ Vor. 40

PAGE

Article 12 — Infants and Incompetents )
CPLR 1201: Court may appoint guardian ad lifesn in instances where
conflict of interest might arise between incompetent and committee. 323

Article 14 — Actions Between Joint Tort-Feasors
CPLR 1401: Contribution between joint tort-feasors. 323

Article 30 — Remedies and Pleading

CPLR 3012: Service of pleadings and demand for complaint. 325
CPLR 3013: Particularity of statements in pleadings. 327
CPLR 3025(b): Amendment of pleadings allowed when not

prejudicial. 329
CPLR 3041: Bills of particulars and the burden of proof. 330

Article 31 — Disclosure
CPLR 3101: Disclosure against the state in other than the Court

of Claims. 333
CPLR 3101(a): Full pretrial examination of codefendants inter
sese despite absence of cross-claims. 334
CPLR 310i(c) and (d): Defendant’s expert may not be called by
plaintiff, nor are his reports subject to disclosure. 335
CPLR 3101(d): Protection accorded to statements made to a
municipality by its employees. 336
CPLR 3122: Affidavits necessary in opposition to a notice to produce
-to negate any presumption of possession, custody, or control. 337

CPLR 3122: Failure to promptly move for a protective order not
fatal where adverse party fails to “designate with reasonable par-
ticularity.” 338

CPLR 3132: Defendant’s right to serve interrogatories without leave
of court five days after receiving complaint sustained where counter-
claim interposed. 338

Article 32 — Accelerated Judgment
CPLR 3213: Withdrawal of moving papers by stipulation where
action not discontinued equated to situation resulting from service of

summons without complaint. 339
CPLR 3216: TForty-five day demand held condition precedent to a
3216 motion. 340

CPLR 3216: Dismissal held available against third-party plaintiff. 343

CPLR 3216: Failure to perfect appeal subject to dismissal for neglect
to prosecute.



1966 ] BIANNUAL SURVEY 305

PAGE

Article 34 — Calendar Practice; Trial Preferences
CPLR 3404: Automatic dismissals, 344

Article 51 — Enforcement of Judgments and Orders Generally
CPLR 5105: Enforcement of judgment by contempt available where
defendant is only a remedial fiduciary. 346

Article 52— Enforcement of Money Judgments
CPLR 5201: Determination of what is a debt subject to attachment. 347

CPLR 5208: Enforcement after death of judgment debtor; leave of
court,

CPLR 5222: Restraining notices. 348
CPLR 5227: Payments of debts owed to judgment debtor—priority. 350
CPLR 5231: Form over substance—or substance over form? 351

Article 57— Appeals to the Appellate Division

CPLR 5701: Order denying motion to dismiss after jury fails to
return a verdict held not appealable, 353

Article 78 — Proceeding Against Body or Officer
CPLR 7801: Assessment of civil penalty. 354

Article 83 — Disbursements and Additional Allowances
CPLR 8301: Taxation of medical expert’s actual fee disallowed. 355

CPLR 8303(a) (2): Award of allowance in a difficult case. 356

Lower Court Acts
UDCA §204: District Court has jurisdiction to determine right to
" possession although issue of title is raised. 357

CCA. §212: Reinstatement of evicted tenants. 357



THE BIANNUAL SURVEY OF NEW YORK
PRACTICE: PART VI

Prepared by the St. Johw's Law Review Staff Under the
_ Direction of David D. Siegel §

Introduction

This is the sixth installment of The Biannual Survey,* the
first of which appeared in December of 1963. Since the last in-
stallment, the. New. York Court of Appeals, in Salame ». Cohen,
has clarified the law with respect to a CPLR 3216 motion to dismiss
for neglect to prosecute. The reader is directed to a synopsis of the
history of 3216 which should provide some insight into this sensitive
area. Particularly tioteworthy cases have also arisen under Articles
3 and 30 of the CPLR.

+ B.A,, Brooklyn College; LL.B., " St. John's University School of Law;
LLM, New York University School of Law; Associate Professor of Law, St.
]ohn’s University School of Law; Assistant Counsel, Joint Legislative Com-
mittee on Court Reorganization; Draftsman, New York City Civil Court Act,
Uniform District Court Act and Uniform City Court Act; CPLR Coordinator,
Commission on Estates for Revision of Surrogate’s Court Act; Consultant

on Practice and Procedure, New York State Judicial Conference, Member,
Néw York Bar.
s * The following abbreviations will be used uniformly throughout the
‘urvey :

New York Civil Practice Law and Rules CPLR
New York Civil Practice Act CPA
New York Rules of Civil Practice RCP
New York City Civil Court Act CCA
Uniform District Court Act UDCA
Uniform City Court Act UCCA
Real Property Actions and Proceedings Law. RPAPL

Extremely valuable in understanding the CPLR are the five reports of
the Advisory Committee on Practice and Procedure. They are contained
in the following legislative documents and will be cited as follows:

1957 N.Y. Lzc. Doc. No. 6(b) Fmst Rep.
1958 N.Y. Lre. Doc. No. 13 Seconp REp.
1959 N.Y. Lec. Doc. No. 17 THIRD REep.
1960 N.Y. Lx6. Doc. No. 20 FourtE REP.
1961 FrwAL REPORT OF THE ADVISORY COMMITIER

oN PRACTICE AND PROCEDURE Finar Rep.

Also valuable are the two joint reports of the Senate Finance and
Assembly Ways and Means Committees:

1961 N.Y. Lrc. Doc. No. 15 FrrE ReP.

1962 N.Y. Lzc. Doc. No. 8 SmrE REP.
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The cases discussed herein are those deemed to be of the most
importance in the procedural area. Many other cases would be
included, but limitations of space prevent the treatment of those
less important but, nevertheless, significant cases. Few cases treated
in the Swurvey are exhaustively discussed. It is hoped, however,
that the Swurvey accomplishes its basic purpose, viz., to key the
practitioner to significant developments in the procedural law of
New York.

The Table of Contents is designed to key the reader to those
specific areas of procedural law which may be of importance to
him, The various sections of the CPLR which are specifically
treated in the cases are listed under their respective articles.

ARTICLE 2 — LIMITATIONS OF TiME

CPLR 203(e): Relation back to conumencement of personal injury
action allowed where executor emlorges original action to
include a clatm for wrongful death.

In New York, once a personal injury action has been com-
menced, an executor may enlarge that suit to include a claim for
wrongful death upon the decease of the original plaintiff.? In
Ringle v. Bass,? the court allowed such an enlargement even though
the wrongful death action was not asserted until after the two-
year statute of limitations had expired.® The court based its decision
on a combined interpretation of CPLR 203(e) and Decedent
Estate Law Section 120. CPLR 203(e) permits an amendment
to a complaint to assert a new claim as long as the original pleadings
gave “notice of the transactions, occurrences, or series of trans-
actions or occurrences, to be proved pursuant to the amended
pleading.” # Furthermore, Decedent Estate Law Section 120 permits
the enlargement of the complaint by the executor to include a
claim for wrongful death. The court, in reading these sections
together, concluded that since the new claim is based on occurrences
stated in the original pleadings and that since the executor has
the power to enlarge the action, then the wrongful -death cause of
action must relate back to the commencement of the original action.®
Thus, this result effectively avoided the bar of the statute of
limitations,

CPLR 203(e) was an adaptation of Rule 15(e) of the Federal
Rules of Civil Procedure which has been interpreted by the federal

1 N.Y. Decep. Est. Law § 120,

246 Misc, 2d 896, 260 N.Y.S.2d 1006 (Sup. Ct. Ulster County 1965).

3N.Y. Decen. Est. Law § 130,

4 CPLR 203(e). . C

5See 1 WensteiN, Korw & Mmnier, New Yorx Civii, PracTIcE
1 203.29 (1965). -
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